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GLOSSARY  OF  TERMS  AS  USED  IN  THIS  REPORT 


Amniocentesis 

Conceptus 
Embryo 

Fallopian  tubes 

Fertilized  ovum 

Fetoscopy 

Fetus 

Gamete 
Gene 

Implantation 
Laparoscopy 


Lavage 

Ovum  (pi.  ova) 
Semen 

Sperm 
Ultrasound 


Withdrawal  from  the  amniotic  sac  of  a  small  sample  of  the 
fluid  surrounding  the  growing  fetus  in  order  to  detect 
certain  fetal  abnormalities. 

Product  of  conception,  that  is,  the  embryo  and  membranes. 

An  organism  in  the  the  early  stages  of  development  before 
recognizable  human  features  have  been  formed. 

Tubes  through  which  ovulated  ova,  which  have  been  re- 
leased from  the  ovaries,  are  transmitted  into  the  uterus. 

Used  interchangeably  with  "embryo". 

Visual  inspection  of  a  fetus  in  the  uterus. 

The  developing  embryo  which  has  achieved  recognizable 
human  features  (from  the  end  of  the  eighth  week  to  the 
moment  of  birth) . 

An  ovum  or  sperm. 

A  unit  of  heredity. 

The  attachment  of  the  fertilized  ovum  to  the  uterine  wall. 

Visual  examination  of  organs  by  insertion  of  a  light  guide 
through  a  small  incision  in  the  abdominal  wall.  In  this 
Report,  "laparoscopy"  is  used  to  refer  to  the  entire  proce- 
dure by  which  ova  are  first  visualized,  and  then  recovered 
by  a  special  needle  fitted  with  a  suction  apparatus. 

The  technique  of  "washing  out"  a  fertilized  ovum  from  a 
woman's  uterus  before  implantation. 

The  female  sex  cell. 

Fluid  secretion  containing  sperm  emitted  during  ejacula- 
tion. 

The  male  sex  cell. 

Visualization  of  internal  bodily  structures  by  reflection  of 
ultrasound  waves. 
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CHAPTER  1 


INTRODUCTION 


On  November  5,  1982,  the  Ontario  Law  Reform  Commission  received  from 
the  Attorney  General  for  Ontario,  the  Honourable  R.  Roy  McMurtry,  Q.C.,  the 
following  Letter  of  Reference: 

I  wish  to  request  that  the  Ontario  Law  Reform  Commission  inquire  into  and 
consider  the  legal  issues  relating  to  the  practice  of  human  artificial  insemination, 
including  'surrogate  mothering'  and  transplantation  of  fertilized  ova  to  a  third  party. 
I  would  be  pleased  to  have  the  Commission  report  on  the  range  of  alternatives  for 
resolution  of  any  legal  issues  that  may  be  identified. 

In  conducting  your  study,  I  would  be  grateful  if  you  would  include  the  following 
considerations  within  the  scope  of  the  review: 

1 .  The  legal  status  and  legal  rights  of  the  child  and  the  safeguards  for  protecting 
the  best  interests  of  the  child. 

2.  The  legal  rights  and  legal  duties  of  each  biological  parent. 

3.  The  legal  rights  and  legal  duties  of  the  spouse,  if  any,  of  each  biological  parent. 

4.  The  nature  and  enforceability  of  agreements  relating  to  artificial  insemination 
and  related  practices. 

5.  The  nature  and  enforceability  of  agreements  respecting  custody  of  the  child. 

6.  The  legal  rights  and  liabilities  of  medical  and  other  personnel  involved  in 
performing  artificial  insemination  and  other  related  practices. 

7.  The  legal  procedures  for  establishing  and  recognizing  the  biological  parentage 
of  children  born  as  a  result  of  these  practices. 

8.  The  applicability  of  present  custody  and  adoption  laws  in  such  cases. 

9.  The  availability  of  information  to  identify  the  child  and  the  parties  involved. 

10.    Such  medical  and  related  evidence  as  may  have  a  bearing  on  the  legal  issues 
raised  in  these  cases. 

I  am  certain  that  the  Commission  will  appreciate  the  deep  importance  of  these  issues 
for  the  persons  involved,  particularly  the  children,  and  accordingly  in  the  interests  of 
these  children,  make  the  report  available  as  soon  as  possible. 

The  Terms  of  Reference,  set  out  in  this  letter,  require  us  to  examine  the 
range  of  alternative  solutions  to  the  legal  questions  posed  by  the  development  and 
continuing  refinement  of  medical  and  other  scientific  technologies  for  human 
artificial  conception.  While  we  are  asked  to  consider  only  the  relevant  legal 
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issues,  we  are  acutely  aware  that  these  technologies  pose,  as  well,  profound 
philosophical,  moral,  ethical,  social,  and  psychological  questions  that  form  the 
context  within  which  the  legal  issues  ultimately  will  have  to  be  decided. 

At  the  outset,  it  is  critically  important  to  identify  the  procedures  that  are  the 
subject  of  this  Report.  We  are  concerned  with  four  basic  procedures  involved  in 
human  artificial  conception: 

1.  artificial  insemination,  which  involves  the  intravaginal  or  intrauterine 
placement  of  semen  by  a  syringe  or  similar  means; 

2.  in  vitro  fertilization,  also  known  as  "test  tube  fertilization",  which 
involves  the  fertilization  of  an  ovum,  which  previously  has  been 
extracted  from  a  woman,  and  the  subsequent  transfer  of  the  fertilized 
ovum  to  a  woman's  uterus; 

3.  in  vivo  fertilization  and  embryo  transfer,  which  involves  the  artificial 
insemination  of  a  woman,  removal  of  the  fertilized  ovum  by  a  non- 
surgical lavage  procedure,  and  subsequent  transfer  of  the  embryo  to 
the  uterus  of  another  woman;  and 

4.  "surrogate  motherhood",  which  involves  the  application  of  one  of  the 
three  technologies  described  above  in  order  to  produce  a  pregnancy  in 
a  woman  who,  pursuant  to  a  prior  arrangement,  after  the  birth  of  the 
child  surrenders  it  to  another  person  or  persons,  who  intend  to  raise  the 
child  as  their  own. 

By  combining  the  four  fundamental  procedures  identified  above  and,  in  particu- 
lar, by  employing  gamete  (that  is,  sperm  or  ovum)  donation,  numerous  permuta- 
tions of  artificial  conception  may  be  achieved  in  practice.1  Of  these,  undoubtedly 
the  most  common  is  artificial  insemination  using  the  sperm  of  a  third  party 
donor,  known  as  "A.I.D.",  rather  than  that  of  the  woman's  husband  or  partner. 
The  latter  variation  of  artificial  insemination  is  known  as  "A.I.H.".  Artificial 
insemination  by  donor  raises  more  difficult  legal  issues  than  A.I.H.  and,  hence, 
will  receive  greater  emphasis  in  this  Report. 

The  subject  matter  of  this  Reference  could  not  be  more  timely  or  relevant. 
Medical  technology  in  this  area  has  left  the  law  uncertain  and  confused  in  the 
wake  of  its  rapid,  apparently  inexorable,  development.  Indeed,  even  in  the 
course  of  this  Reference,  we  have  witnessed  important  technological  advances 
that  have  dramatically  affected  the  configuration  of  legal  and  other  issues.  For 
example,  the  first  child  produced  by  in  vivo  fertilization  of  a  woman  followed  by 
transfer  of  the  embryo  to  the  uterus  of  another  woman  was  born  in  California  in 
early  1984. 

That  the  law  has  been  overtaken  by  scientific  and  technological  advances  is, 
in  one  sense,  hardly  unique.  Throughout  history,  various  changes  in  society  have 
challenged  the  continuing  relevance  of  the  law  in  a  world  that  has  been 
fundamentally,  often  irreversibly,  altered.  Sometimes  change  has  been  effectively 


1    For  a  list  of  the  possible  permutations,  see  Mason,  "Abnormal  Conception"  (1982),  56 
Aust.  L.J.  347,  at  347^8. 


accommodated  through  the  organic  growth  of  the  common  law.  In  other 
instances,  the  change  has  been  so  dramatic  that  the  common  law  has  not  been 
equal  to  the  task  of  fashioning  appropriate  solutions;  in  such  cases,  legislative 
intervention  has  been  necessary. 

What  distinguishes  the  technological  advances  that  are  the  concern  of  this 
Report  is  that,  arguably,  they  intrude  into  the  most  intimate  and  profound  aspects 
of  human  existence.  Reproduction,  parenthood,  and  family  are  matters  about 
which  most  persons  hold  deep  convictions.  These  convictions  often  are  based 
upon  a  certain  moral  or  theological  vision.  It  is  the  impact  of  the  artificial 
conception  technologies  on  these  facets  of  our  lives  that  gives  this  Reference  its 
immediacy  and  importance  and,  indeed,  its  attendant  controversy. 

If  further  evidence  be  required  of  the  special  relevance  of  this  Reference, 
we  need  only  point  to  similar  studies  that  recently  have  been  conducted,  or  are  in 
progress,  in  other  jurisdictions.  In  the  United  Kingdom,  a  committee  of  inquiry 
was  appointed  under  Dame  Mary  Warnock  "[t]o  consider  recent  and  potential 
developments  in  medicine  and  science  related  to  human  fertilisation  and  embry- 
ology; to  consider  what  policies  and  safeguards  should  be  applied,  including 
consideration  of  the  social,  ethical  and  legal  implications  of  these  developments; 
and  to  make  recommendations".2  The  Committee  reported  in  July,  1984.  Prior  to 
the  appointment  of  the  Warnock  Committee,  certain  medical  bodies  in  the  United 
Kingdom  had  turned  their  attention  to  the  issues  posed  by  the  advent  of  the  new 
conception  technologies.3  In  Australia,  which  has  become  a  leading  centre  for  in 
vitro  fertilization,  several  bodies  have  been  asked  to  examine  these  technologies, 
a  few  of  which  have  submitted  reports  on  some  aspects  of  the  issues.4  Indeed,  the 
law  reform  activity  in  certain  Australian  states  has  progressed  to  the  point  where 
legislation  has  been  proposed5  and,  in  two  states,  enacted.6 


2  United  Kingdom,  Department  of  Health  and  Social  Security,  Report  of  the  Committee  of 
Inquiry  into  Human  Fertilisation  and  Embryology  (Cmnd.  9314,  1984),  at  4. 

3  See,  for  example,  British  Medical  Association,  Board  of  Science  and  Education, 
"Appendix  V:  Report  of  Panel  on  Human  Artificial  Insemination",  Brit.  Med.  J. 
Supplement  3,  Vol.  II,  April  7,  1973,  at  3;  British  Medical  Association,  Working  Group 
on  In  Vitro  Fertilisation,  'Appendix  VI:  Interim  report  on  human  in  vitro  fertilisation 
and  embryo  replacement  and  transfer"  (1983),  286  Brit.  Med.  J.  1594;  and  Royal 
College  of  Obstetricians  and  Gynaecologists,  Report  of  the  RCOG  Ethics  Committee  on 
In  Vitro  Fertilisation  and  Embryo  Replacement  or  Transfer  (1983). 

4  See,  for  example,  the  following  reports  by  the  Victoria  Committee  to  Consider  the 
Social,  Ethical  and  Legal  Issues  Arising  from  In  Vitro  Fertilization:  Interim  Report 
(1982);  Issues  Paper  on  Donor  Gametes  in  /KF  (1983);  Report  on  Donor  Gametes  in  IVF 
(1983);  and  Report  on  the  Disposition  of  Embryos  Produced  by  In  Vitro  Fertilization 
(1984).  See,  also,  Queensland,  Report  of  the  Special  Committee  Appointed  by  the 
Queensland  Government  to  Enquire  into  the  Laws  Relating  to  Artificial  Insemination,  In 
Vitro  Fertilization  and  Other  Related  Matters  (1984),  and  South  Australia,  Report  of  the 
Working  Party  on  In  Vitro  Fertilization  and  Artificial  Insemination  by  Donor  (1984). 

5  See,  for  example,  South  Australia,  Family  Relationships  Act  Amendment  Act,  1984,  Bill 
No.  4. 

6  See  Victoria,  Status  of  Children  (Amendment)  Act  1984,  No.  10069;  Victoria,  Infertility 
(Medical  Procedures)  Act  1984,  No.   10163;  New  South  Wales,  Artificial  Conception 


In  the  United  States,  concern  with  some  of  the  legal  issues  involved  in 
artificial  insemination  by  donor  has  led  to  the  enactment  of  legislation  at  the  state 
level.7  Recently,  there  has  been  considerable  activity  in  response  to  the  evident 
proliferation  of  surrogate  motherhood  arrangements.  Legislative  proposals  have 
been  introduced  in  various  state  legislatures,  although  none  of  these  proposals  has 
been  enacted.8  Additionally,  certain  state  governments  have  appointed  commit- 
tees to  study  surrogate  motherhood.9 

Apart  from  this  activity,  we  can  refer  to  a  burgeoning  scholarly  literature 
dealing  with  all  aspects  of  these  technologies  —  scientific,  legal,  ethical, 
theological,  social,  and  psychological  —  as  further  evidence  of  the  particular 
timeliness  of  this  Reference. 


Underlying  the  Reference  and  the  activity  elsewhere  is  a  general  phenome- 
non, prevalent  in  Western  nations,  that  explains,  in  large  part,  the  perceived  need 
for  recourse  to  the  new  reproductive  technologies.  The  incidence  of  infertility  is 
widespread,  and  has  been  estimated  to  affect  over  fifteen  percent  of  couples 
trying  to  conceive.  Although  medical  treatment  for  infertility  is  available  through 
family  doctors  and  infertility  specialists,  only  certain  of  the  causes  of  infertility 
are  curable  by  conventional  therapeutic  measures.10  Hence,  in  the  absence  of 
other  alternatives,  couples  suffering  from  causes  that  are  not  amenable  to 
treatment  will  be  unable  to  have  children.. 


Act,  1984,  Act  No.  3,  1984;  and  New  South  Wales,  Children  (Equality  of    Status) 
Amendment  Act,  1984,  Act  No.  6,  1984. 

7  See,  for  example,  Alaska  Stat.  §25.20.045  (Supp.  1982);  Cal.  Civ.  Code  §7005  (West 
Supp.  1982);  Conn.  Gen.  Stat.  Ann.  §45-69f-n  (West  1981);  Fla.  Stat.  Ann.  §742.11 
(West  1981);  Kan.  Stat.  Ann.  §§23-128  to  130  (1981);  Minn.  Stat.  §257.56  (1982);  N.Y. 
Dom.  Rel.  Law  §73  (McKinney  1977);  and  Okla.  Stat.,  tit.  10,  §§551-53. 

More  than  20  states  have  enacted  legislation  governing  fetal  experimentation  and 
research,  several  of  which  may  apply  to  aspects  of  in  vitro  fertilization  and  embryo 
transfer:  see,  for  example,  Me.  Rev.  Stat.  Ann.,  tit.  22,  §1593  (West  1980);  Mass.  Ann. 
Laws,  ch.  112,  §12J  (West  Supp.  1983);  Mich.  Comp.  Laws  Ann.  §§333.2685-333.2692 
(West  1980);  Mont.  Code  Ann.  §50-20-108(3)  (1981);  N.M.  Stat.  Ann.  §24-9A  (1981); 
N.D.  Cent.  Code  §14-02.2  (Allen  Smith  1981);  R.I.  Gen.  Laws  §11-54  (Supp.  1982); 
S.D.  Comp.  Laws  Ann.  §34-23A-17  (1977);  and  Utah  Code  Ann.  §76-7-310  (Allen 
Smith  1978). 

8  See,  for  example,  H.F.  534  (Minnesota);  A6624  (New  York);  H2098  (South  Carolina); 
AB3139  (New  Jersey);  S.B.  485  (Kansas);  and  SB63  (Michigan). 

9  See,  for  example,  Virginia,  Report  of  the  Department  of  Welfare  Study  Committee  on 
Surrogate  Parenthood  to  the  Senate  Committee  on  Rehabilitation  and  Social  Services  and 
the  House  Committee  on  Health,  Welfare  and  Institutions  (October,  1981);  Maryland, 
Report  of  the  Committee  to  Study  Surrogate  Mother  Programs  in  Maryland  (February, 
1983);  and  Maryland,  Surrogate  Mothering  Programs  in  Maryland:  A  Study  Conducted 
by  Staff  of  the  Department  of  Human  Resources  (August,  1983).  The  General  Assembly 
of  Pennsylvania  has  passed  a  resolution  providing  for  the  appointment  of  a  special 
committee  to  investigate  surrogate  parenting:  see  House  Resolution  No.  109  (June  21, 
1983). 

10   See  discussion,  infra,  ch.  2,  sec.  3(a). 


Apart  from  couples  whose  biological  infertility  frustrates  conception  or 
pregnancy,  there  are  couples  who  decide  not  to  attempt  to  have  their  own 
children,  due  to  the  presence  of  a  harmful  genetically  transmissible  condition  in 
one  or  both  of  the  partners. 

For  couples  whose  infertility  is  not  amenable  to  treatment  or  who  choose, 
for  genetic  reasons,  not  to  produce  children,  adoption,  the  traditional  way  of 
introducing  children  into  families,  may  be  seen  as  an  alternative.  Yet,  adoption  is 
no  longer  a  real,  practicable,  alternative  means  for  overcoming  their  lack  of 
children.  As  a  consequence  of  various  factors,  there  is  simply  a  dearth  of  healthy 
newborn  infants  available  for  adoption. 

Before  we  turn  to  explain  how  we  proceeded  in  this  Reference  and  to 
describe  the  organizational  structure  of  this  Report,  we  wish  to  comment  briefly 
about  the  Terms  of  Reference  in  order  to  place  our  subsequent  discussion  in  some 
perspective. 

We  wish  first  to  reiterate  our  observation  that  the  Terms  of  Reference  ask 
that  we  report  on  the  range  of  alternatives  for  resolution  of  the  legal  issues 
associated  with  artificial  conception  technologies.  Accordingly,  this  will  be  the 
primary  focus  of  our  Report.  We  do  acknowledge,  however,  the  relevance  of 
moral,  ethical,  and  other  perspectives  that  critically  influence  the  evaluation  of 
the  legal  issues  and  solutions. 

We  have  taken  special  note  of  the  particular  concern  of  the  Terms  of 
Reference  for  the  interests  of  children.  That  there  is  this  emphasis  is  most 
appropriate.  A  particularly  solicitous  regard  for  the  protection  of  the  interests  of 
children  as  a  class  and  as  individuals  has  long  characterized  the  law  and  has  been 
reinforced  in  recent  Ontario  legislation.11  This  concern  is  evident  in  the  inherent 
parens  patriae  jurisdiction  of  the  Supreme  Court  of  Ontario  and  in  the  "best 
interests  of  the  child"  standard  that  pervades  family  law.  Following  the  clear 
direction  of  the  Terms  of  Reference,  and  consistent  with  the  surrounding  body  of 
relevant  law,  we  have  placed  a  concern  for  the  interests  of  artificially  conceived 
children,  and  indeed  for  any  children  who  might  be  affected  by  recourse  to  the 
new  technologies,  in  the  forefront  of  our  deliberations.  This  concern  has  directed 
us  to  some  conclusions  that  might  not  have  been  reached  had  a  different  priority 
prevailed. 

In  the  Letter  of  Reference,  the  Commission  has  been  asked  to  review  ten 
enumerated  considerations.  We  should  indicate  that,  although  not  discussed 
separately  and  sequentially  as  discrete  issues,  these  considerations  have  all  been 
the  subject  of  careful  thought  and  analysis  and  may  be  found  interstitially  in  the 
body  of  this  Report. 

Our  final  comment  about  the  Terms  of  Reference  concerns  the  nature  of  the 
subject  matter  that  we  have  been  asked  to  consider.  The  artificial  conception 


11    See  Children's  Law  Reform  Act,  R.S.O.  1980,  c.  68,  as  am.  by  S.O.  1982,  c.  20,  and 
Child  and  Family  Services  Act,  1984,  SO.  1984,  c.  55. 


technologies  raise  very  difficult  and  controversial  issues,  which  have  given  rise 
to  a  wide  diversity  of  views  to  which  we  have  paid  due  regard.  This  diversity  of 
views  may  be  attributable,  in  part,  to  an  understandable  ambivalence  about  or 
discomfort  with  artificial  conception.  Artificial  conception  appears  to  interfere 
in  the  natural  process  of  creating  human  life,  a  matter  that  has  long  been 
considered  mysterious,  sacred,  and  personal.  Taking  human  reproduction  from 
the  privacy  of  human  intimacy  into  the  clinical  laboratory  and  the  office  of  the 
lawyer,  or  introducing  a  third  party  into  a  marital  relationship,  even  momenta- 
rily, so  that  a  child  may  be  conceived,  may  violate  a  sense  of  propriety  and 
generate  fears  for  the  future  welfare  of  the  social  order.  That  there  is  no 
consensus  in  the  community  in  relation  to  many  of  the  issues  canvassed  in  this 
Report,  but,  instead,  often  sharply  conflicting  positions,  makes  the  task  of 
formulating  recommendations  for  law  reform  all  the  more  difficult. 

We  expect,  therefore,  that  not  all  our  proposals  for  reform  will  meet  with 
universal  approval.  No  doubt  there  will  be  those  in  the  community  who  will 
consider  that  we  have  erred  on  one  side  or  the  other  of  particular  issues,  either  by 
being  indulgent  of  certain  practices  thought  to  be  questionable  or  by  being  too 
restrictive  of  individual  freedom.  Yet,  it  must  be  borne  in  mind  that,  in 
formulating  recommendations  to  answer  vexing  questions,  we  have  sought  to 
determine  the  appropriate  response  of  public  policy,  rather  than  to  dictate 
individual  morality.  The  bounds  of  acceptable  conduct  may  be  wider  in  the  case 
of  the  former.  We  have  sought  also  in  this  Report  to  establish  a  sound  basis  for  an 
informed  and  reasoned  public  discussion  of  the  issues. 

We  wish  now  to  outline  generally  the  manner  in  which  the  Reference  was 
conducted.  Upon  receipt  of  the  Reference,  the  Commission  retained  Professor 
Bernard  M.  Dickens  of  the  Faculty  of  Law,  University  of  Toronto,  as  Project 
Consultant. 

In  recognition  of  the  acute  importance  of  this  Project,  an  announcement, 
containing  the  Terms  of  Reference  and  inviting  the  submission  of  briefs,  was 
placed  in  each  daily  newspaper  published  in  the  Province,  and  in  the  Ontario 
Reports.  In  addition,  a  copy  of  the  announcement  was  circulated  to  a  large 
number  of  persons  and  bodies  in  Ontario  whom  the  Commission  believed  might 
be  interested  in  its  research.  This  group  included  the  following:  religious 
organizations;  hospitals;  medical  schools;  children's  aid  societies;  the  College  of 
Physicians  and  Surgeons  of  Ontario;  the  College  of  Family  Physicians  of  Canada; 
and  the  Ontario  Branch  of  the  Canadian  Bar  Association.  The  Commission 
received  some  thirty-five  briefs,  and  we  are  very  much  obliged  to  all  those  who 
contributed  so  willingly  to  this  study.  Their  valuable  comments  have  been 
considered  carefully  by  the  Commission. 

In  order  to  place  in  perspective  the  many  multidisciplinary  issues  involved 
in  the  Reference,  an  Advisory  Board,  comprising  members  of  the  professions  of 
law,  medicine,  and  social  work  and  the  disciplines  of  philosophy  and  ethics,  was 
appointed.  The  Board  met  on  a  number  of  occasions  to  discuss  the  issues  and 
tentative  alternative  proposals  for  reform  suggested  by  the  Commission.  In 
addition,  representatives  of  the  Commission  met  with  artificial  insemination  and 
in  vitro  fertilization  specialists,  who  provided  us  with  useful  insights  into  the 


practical  context  out  of  which  the  legal  and  other  issues  have  arisen.  Finally,  in 
order  to  obtain  information  concerning  the  present  practice  in  Ontario  of  human 
artificial  insemination,  a  questionnaire  was  sent,  under  the  auspices  of  the 
Commission,  to  the  Ontario  practitioners  whose  names  were  listed  in  the 
directory  of  The  Canadian  Fertility  and  Andrology  Society. 

In  the  first  substantive  chapter  of  this  Report,  chapter  2,  we  shall  discuss 
the  problem  of  infertility  and  the  means  available  to  alleviate  its  consequences, 
including  a  description  of  the  artificial  conception  technologies  in  present  and 
reasonably  forseeable  use  in  Ontario.  In  chapter  3,  we  shall  examine  the  existing 
legal  framework  in  Ontario  within  which  these  technologies  are  being  conducted. 
As  we  shall  explain,  the  present  law  either  does  not  respond  directly,  or  responds 
inadvertently,  to  the  novel  legal  issues  raised  by  the  new  technologies.  Such 
response  is  often,  although  not  always,  dysfunctional  and  inimical  to  all  con- 
cerned, including  the  children  artificially  conceived.  We  conclude,  therefore, 
that  the  uncertainty  of  the  existing  law  warrants  reform. 

In  chapter  4,  we  shall  consider  alternative  approaches  to  law  reform  in  this 
area.  In  large  part,  we  regard  the  general  issue  as  being  whether  the  law  should 
facilitate  the  exercise  of  free  choice  by  participants  in  these  procedures  or  should 
intervene,  through  the  imposition  of  normative  standards,  to  subordinate  individ- 
ual choice  to  other  values  important  to  the  community.  In  the  result,  we  do  not 
select  either  of  these  paradigmatic  approaches  as  being  generally  applicable  to  all 
the  technologies  in  question,  nor  indeed  to  any  one  of  them.  We  believe  that  the 
variety  and  complexity  of  the  numerous  issues  raised  by  these  technologies  does 
not  permit  an  a  priori  uniform  response,  but  demands  a  flexible  approach  that 
addresses  each  issue  individually. 

Having  explored  the  need  for  law  reform  arising  from  the  inadequacy  of  the 
present  law,  and  having  examined  alternative  approaches  to  law  reform,  we  shall 
turn  in  chapter  5  to  discuss  generally  how  other  jurisdictions  have  decided,  or 
have  proposed  to  resolve,  various  issues  in  artificial  conception.  A  more 
comprehensive  discussion  appears  in  the  Appendix  to  this  Report. 

In  chapter  6,  we  shall  present  our  recommendations  for  reform.  We  shall 
first  discuss  those  issues  that  are  common  to  artificial  insemination,  in  vitro 
fertilization,  and  in  vivo  fertilization  and  lavage,  and  we  shall  then  consider 
particular  issues  relating  to  the  fertilized  ovum  outside  the  body.  The  surrogate 
motherhood  alternative,  which,  we  believe,  is  fundamentally  distinguishable  from 
the  other  technologies,  will  be  discussed  separately  in  the  final  section  of  the 
chapter. 

The  Commission  wishes  first  to  express  its  gratitude  to  Professor  Bernard 
M.  Dickens,  the  Consultant  to  the  Project,  for  his  comprehensive  working  papers 
and  patient  guidance  at  all  stages  of  the  Project.  His  prodigious  knowledge  and 
deep  understanding  of  the  issues  were  of  invaluable  assistance  to  the 
Commission. 

We  also  wish  to  record  our  appreciation  to  the  members  of  the  Advisory 
Board,  who  gave  generously  of  their  time  and  energy  in  preparing  for,  and 
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attending,  several  day  long  meetings.  The  Advisory  Board  comprised  the 
following  persons:  Professor  David  T.  Armstrong,  Department  of  Physiology 
and  Department  of  Obstetrics  and  Gynecology,  University  of  Western  Ontario, 
London,  Ontario;  Mr.  David  R.  Aston,  Barrister  and  Solicitor,  London,  Onta- 
rio; Dr.  Michael  D.  Bayles,  Director,  Westminster  Institute  for  Ethics  and 
Human  Values,  Westminster  College,  London,  Ontario;  Dr.  John  F.  Jarrell, 
F.R.C.S.(C),  Director  of  the  Infertility  Centre,  Department  of  Obstetrics  and 
Gynecology,  McMaster  University  Medical  Centre,  Hamilton,  Ontario;  Profes- 
sor Abbyann  Lynch,  Department  of  Philosophy,  St.  Michael's  College,  Univer- 
sity of  Toronto,  Toronto,  Ontario;  Mr.  Harry  Nixon,  F.C.A.,  Toronto,  Ontario; 
Professor  Ruth  S.  Parry,  Director,  Family  Court  Clinic,  Toronto,  Ontario;  Mr. 
Lloyd  W.  Perry,  Q.C.,  Official  Guardian,  Toronto,  Ontario;  Her  Honour  Judge 
J.  Wilma  Scott,  Provincial  Court  (Family  Division),  Judicial  District  of  Niagara 
North,  St.  Catharines,  Ontario;  and  Dr.  Paul  Steinhauer,  F.R.C.P.(C),  Director 
of  Training,  Division  of  Child  Psychiatry,  Department  of  Psychiatry,  University 
of  Toronto,  Toronto,  Ontario.  In  particular,  we  wish  to  acknowledge  the 
contribution  of  Dr.  Jarrell.  Throughout  the  course  of  the  Project,  he  graciously 
assisted  the  Commission  in  a  number  of  important  ways. 

The  Commission  also  acknowledges  with  thanks  the  contribution  of  the 
artificial  insemination  and  in  vitro  fertilization  specialists  who  met  with  repre- 
sentatives of  the  Commission  to  discuss  issues  of  mutual  concern.  Special  thanks 
is  due  to  Dr.  Murray  Kroach  of  the  Toronto  East  General  and  Orthopaedic 
Hospital,  who  kindly  responded  to  inquiries  made  by  representatives  of  the 
Commission. 


CHAPTER  2 


INFERTILITY  IN  ONTARIO: 
INCIDENCE,  CAUSES,  AND 
RESPONSES 


In  the  previous  chapter,  we  observed  that  the  perceived  need  for  recourse  to 
methods  of  artificial  conception  is  a  consequence  of  the  incidence  of  infertility  in 
the  general  population.  In  order  to  evaluate  the  validity  of  that  perception,  it  is 
necessary  to  examine  the  statistical  incidence  of  infertility,  so  far  as  this  is 
possible,  and  to  consider  the  efficacy  of  alternative  solutions  to  the  problem.  It  is 
only  by  addressing  the  latter  that  the  degree  of  need  for  these  new  technologies 
can  be  ascertained. 

Accordingly,  in  this  chapter,  we  shall  discuss,  in  a  general  fashion,  the 
problem  of  infertility.  We  shall  consider  its  causes  and  treatment,  as  well  as  the 
availability  of  alternative  means  to  surmount  its  consequences.  In  the  course  of 
the  discussion,  we  shall  describe  the  practice  of  artificial  insemination  by  donor 
in  Ontario  and  outline  generally  the  procedures  involved  in  in  vitro  fertilization. 
We  shall  also  discuss  in  vivo  fertilization  followed  by  lavage,  a  procedure  that 
has  not  yet  been  undertaken  in  Ontario,  but  has  been  carried  out  elsewhere.  A 
basic  description  of  the  artificial  conception  technologies  in  current  and  reason- 
ably foreseeable  use  is  a  critical  prologue  to  our  discussion  of  the  legal  issues  and 
our  consideration  of  the  alternatives  for  reform. 


1.     MEANING  OF  "INFERTILITY" 

Throughout  this  Report,  we  shall  be  concerned  with  the  medical  disabilities 
of  two  groups  of  persons  who  wish  to  have  children.  The  first  group  consists  of 
couples  who  are  "infertile",  in  the  sense  that  they  have  attempted,  but  failed,  to 
produce  a  child  and  do  not  respond  to  conventional  therapy.  This  would  include 
couples  who  in  fact  are  fertile,  but  who  have  not  conceived  due,  for  example,  to  a 
low  sperm  count  in  the  male.  The  second  group,  while  capable  of  producing  a 
child  by  natural  reproduction,  consists  of  couples  of  whom  at  least  one  person 
carries  a  genetic  condition  that  he  or  she  does  not  wish  to  transmit  to  the  child. 
Among  the  diseases  that  are  genetically  transmissible  are  cystic  fibrosis,  Hunt- 
ington's chorea,  Tay-Sachs,  and  hemophilia. 

In  this  chapter,  we  do  not  consider  individuals  who  might  wish  to  employ 
an  artificial  conception  technology  to  produce  a  child  for  other  than  a  medical 
reason.  Thus,  we  do  not  address  the  situation  of  women  who  prefer  not  to 
interrupt  their  careers  with  a  pregnancy,  nor  that  of  individuals  who  would  like  to 

[9] 
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become  parents,  but  who  lack  partners  for  natural  reproduction,  and  who  do  not 
wish  to  find  one  for  the  exclusive  purpose  of  having  sexual  intercourse  in  order 
to  produce  a  child.  In  our  view,  these  reasons  for  choosing  an  artificial 
conception  technology  reflect  personal  choices  that  bear  no  relation  to  the  issue 
of  medical  need  with  which  we  are  here  concerned.  Whether  such  motives 
deserve  recognition  is  an  entirely  different  matter,  which  is  intimately  related  to 
questions  concerning  the  availability  of  the  various  technologies,  and  is  better  left 
to  be  addressed  in  that  context.1 


2.     INCIDENCE  AND  CAUSES  OF  INFERTILITY 

Before  reviewing  the  statistical  incidence  of  infertility  and  its  causes,  a  few 
prefatory  comments  are  in  order.  All  the  studies  to  which  reference  is  made  in 
this  chapter  have  been  conducted  in  clinical  settings.  No  study  of  a  general 
population  has  been  undertaken  for  the  purpose  of  generating  statistics  concern- 
ing the  number  of  couples  who  are  infertile  and  who  fail  to  respond  to 
conventional  therapy.  Thus,  the  statistics  that  are  available  relate  only  to  couples 
attending  infertility  clinics,  and  who,  therefore,  clearly  manifest  some  type  of 
infertility  problem.  Nevertheless,  these  statistics  do  suggest  the  existence  of  an 
infertility  problem  in  Ontario. 

While  there  has  been  no  published  attempt  to  ascertain  the  incidence  of 
infertility  specifically  in  Ontario,  among  infertility  practitioners  whom  we 
consulted  there  was  a  consensus  that  approximately  15-20%  of  couples  striving  to 
achieve  a  pregnancy  are  affected  by  infertility.  Published  reports  of  studies 
conducted  elsewhere  suggest  a  terminal  infertility  rate2  of  10-15  %  .3 

For  purposes  of  assessing  the  potential  utility  of  artificial  conception 
technology,  these  statistics  should  be  regarded  as  conservative.  First,  it  must  be 
recognized  that  not  all  couples  having  difficulty  with  conception  seek  clinical 
assistance.  This  hesitation  may  be  attributable  to  the  reluctance  with  which  the 
subject  of  infertility  has  been  discussed  openly  in  the  past.  Only  recently  has  the 
media  given  the  topic  serious  attention,  educating  the  public  at  a  popular  level 
about  the  possibility  of  treatment  and  the  existence  of  alternative  conception 
technologies  to  which  recourse  may  be  had.  Secondly,  the  published  statistics  do 
not  include  couples  who,  for  genetic  reasons,  choose  not  to  attempt  conception. 
Nor  do  these  statistics  include  women  who  are  considered  to  be  habitual 
spontaneous  aborters,  who  may  constitute  2-3%  of  the  aborting  population.4 


1  See  infra,  ch.  6,  sees.  3(b)(i)  and  5(e)(i)a. 

2  The  term  "terminal  infertility  rate"  refers  to  the  percentage  of  couples  who  reach  the  end 
of  their  childbearing  period  without  having  produced  a  child. 

3  See,  for  example,  Weir  and  Weir,  "The  Natural  History  of  Infertility"  (1961),  12 
Fertility  and  Sterility  443  (12%);  Southam,  "What  to  Do  with  the  'Normal'  Infertile 
Couple"  (1960),  1 1  Fertility  and  Sterility  543  (10%);  and  Case  and  Zuspan,  "Infertility" 
(1969),  49  Surgical  Clinics  of  North  America  121  (15%). 

4  One  text  has  stated  that  approximately  15%  of  all  pregnancies  during  the  period  between 
4  and  20  weeks  of  gestation  end  in  spontaneous  abortion.  Indeed,  the  actual  rate  may 
approach  50%  due  to  the  high  rate  of  spontaneous  abortion  in  the  first  4  weeks  after 
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A  further  indication  of  the  incidence  of  infertility  may  be  found  in  the 
increasing  recourse  to  services  offered  by  hospital  infertility  clinics.  In  1965,  the 
year  of  its  inception,  the  Toronto  General  Hospital  Reproductive  Biology  Unit 
treated  200  patients;  almost  4,000  patients  received  services  in  1983.5  While 
only  28  couples  visited  the  Mount  Sinai  Hospital  Reproductive  Biology  Unit  in 
1973,  154  couples  did  so  in  1982.  Approximately  150  new  couples  are  referred 
each  year  to  the  Infertility  Centre  at  McMaster  University.  The  number  of 
patients  receiving  treatment  by  private  specialists  may  well  be  higher. 

There  appears  to  be  general  agreement  that  the  causes  of  infertility  are 
distributed  evenly  among  male  factors,  female  factors,  and  a  combination  of  both 
male  and  female  factors.6  In  addition,  there  is  a  group  called  "normal  infertiles" 
or,  more  accurately,  "unexplained  or  idiopathic  infertiles",  for  which  no 
definite  cause  of  infertility  can  be  identified  despite  adequate  medical  investiga- 
tion. Published  studies  have  shown  that  this  group  has  constituted  from  6-60%  of 
infertile  couples,7  with  a  mean  of  15%  of  all  infertile  couples.  The  variation  in 
the  results  may  be  explained  by  differences  in  the  thoroughness  and  adequacy  of 
the  fertility  investigation  in  individual  studies.  The  majority  of  infertility 
specialists  whom  we  consulted  estimated  that  this  group  would  constitute  10-20% 


conception:  see  Speroff  et  ai,  Clinical  Gynecologic  Endocrinology  and  Infertility  (3d 
ed.,  1983),  at  484.  See,  also,  Edmonds  et  al.,  "Early  Embryonic  Mortality  in  Women" 
(1982),  38  Fertility  and  Sterility  447,  which  states  that  62%  of  concepti  are  lost  prior  to 
12  weeks  of  gestation. 

Patients  Treated  at  the  Toronto  General  Hospital 
Reproductive  Biology  Unit,  1971-1983 


Old 

New 

Total 

Patients 

Patients 

Patients 

1971 

1,418 

1972 

1,945 

1973 

2,085 

1974 

2,491 

1975 

2,367 

1976 

2,053 

260 

2,313 

1977 

2,276 

226 

2,502 

1978 

2,255 

252 

2,507 

1979 

2,070 

226 

2,296 

1980 

2,181 

458 

2,639 

1981 

2,555 

407 

2,962 

1982 

2,792 

283 

3,075 

1983 

3,532 

385 

3,917 

This  information  was  kindly  furnished  to  the  Commission  by  the  Reproductive  Biology 
Unit,  Toronto  General  Hospital.  Statistics  respecting  the  number  of  new  patients  and  old 
patients  are  not  available  for  1971-1975. 

6  An  Israeli  study,  however,  suggests  that  purely  male  factors  account  for  28%  of 
infertility,  while  female  factors  account  for  54%:  see  Dor  et  ai,  "An  Evaluation  of 
Etiologic  Factors  and  Therapy  in  665  Infertile  Couples"  (1977),  28  Fertility  and  Sterility 
718. 

7  See  Templeton  and  Penney,  "The  incidence,  characteristics,  and  prognosis  of  patients 
whose  infertility  is  unexplained"  (1982),  37  Fertility  and  Sterility  175,  Table  1,  which 
reviews  the  literature  and  clinic  reports  stating  the  incidence  of  unexplained  fertility. 
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of  infertile  couples,  although  a  single  doctor  contended  that,  if  thorough  investi- 
gation were  undertaken,  the  result  could  be  as  low  as  1-2%. 

The  general  medical  causes  of  infertility  can  be  summarized  readily.  Male 
infertility  may  result  from  oligospermia  or  a  low  sperm  density,  or  azoospermia 
or  a  complete  absence  of  sperm  in  the  ejaculate.  The  latter  condition,  we  have 
been  informed,  affects  approximately  12%  of  infertile  men.  Female  infertility 
may  be  due  to  one  or  a  combination  of  cervical,  uterine,  tubal,  or  ovarian 
causes.8 

While  we  have  mentioned  medical  factors  that  account  for  infertility,  we 
should  acknowledge  the  important  contribution  of  societal  factors.  Statistical 
evidence  confirms  important  trends  of  which  we  may  be  aware  on  an  anecdotal 
level.  In  Ontario,  people  are  marrying  later  in  their  lives9  and,  more  importantly, 
couples  are  waiting  longer  before  producing  children.  In  addition,  with  the  high 
incidence  of  divorce  in  our  society,  there  has  been  a  related  increase  in  the 
number  of  second  marriages.  Consequently,  many  women  are  not  attempting  to 


8  For  a  discussion  of  causes  of  infertility,  see,  generally,  Case  and  Zuspan,  supra,  note  3; 
Jones  and  Pourmand,  "An  Evaluation  of  Etiologic  Factors  and  Therapy  in  555  Private 
Patients  with  Primary  Infertility"  (1962),  13  Fertility  and  Sterility  398;  and  Raymont  et 
ai,  "Review  of  500  Cases  of  Infertility"  (1969),  14  Int.  J.  Fertil.  141. 

9  Average  Age  of  Bridegrooms  and  Brides 

at  First  Marriage,  1967-1982,  Ontario 

Year  Age  at  Time  of  First  Marriage 

Bridegrooms  Brides 

1967  24.9  22.4 

1968  24.9  22.5 

1969  24.9  22.6 

1970  24.9  22.6 

1971  24.9  22.6 

1972  24.7  22.2 

1973  24.7  22.3 

1974  24.8  22.4 

1975  25.0  22.6 

1976  25.1  22.8 

1977  25.2  22.9 

1978  25.3  23.1 

1979  25.4  23.2 

1980  25.5  23.4 

1981  25.8  23.6 

1982  25.9  23.9 

The  figures  for  1967-77  are  to  be  found  in  Statistics  Canada,  Vital  Statistics,  Volume  II, 
Marriages  and  Divorces,  1977  Catalogue  84-205,  Annual,  Table  3,  at  6.  The  figures  for 
1978-82  are  to  be  found  in  Statistics  Canada,  Vital  Statistics,  Volume  II,  Marriages  and 
Divorces,  Catalogue  84-205,  Annual,  in  the  appropriate  annual  catalogue  in  Table  1,  at  2. 
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conceive  until  their  late  twenties,  early  thirties,  or  even  later. ,0  That  the  difficulty 
of  achieving  a  pregnancy  increases  with  age  has  been  well  documented.11  The 
published  studies,  while  in  agreement  concerning  the  importance  of  aging,  differ 
as  to  the  juncture  at  which  female  fertility  declines  significantly.  Certain  studies 
suggest  that  the  "break  point"  is  30  years,12  while  others  contend  that  it  is  35. 13 

Other  factors  affecting  the  fertility  of  the  population  are  the  influence  of 
certain  industrial  dangers  and  the  effects  of  sexually  transmitted  diseases. 

A  final  factor  affecting  infertility  is  that  couples  generally  will  seek 
professional  assistance  to  alleviate  their  infertility  problems  only  after  several 
years  of  failed  attempts.  It  has  been  demonstrated  that,  irrespective  of  maternal 
age,  the  efficacy  of  successful  treatment  of  female  infertility  is  affected  adversely 
as  the  period  of  infertility  prior  to  treatment  is  prolonged.14 

At  the  outset,  we  identified  a  second  group  of  persons  who,  while  not 
infertile  in  the  sense  that  we  have  discussed  thus  far,  choose  not  to  conceive  due 
to  the  presence  in  one  or  both  individuals  of  a  genetic  condition  potentially 
harmful  to  their  prospective  children.  It  is  virtually  impossible  to  determine  the 
number  of  couples  who  fall  within  this  category  without  a  study  to  ascertain  the 
incidence  of  particular  genetic  traits  in  the  population.  Within  this  group  are 
couples  who  already  have  produced  a  child  or  children  having  a  chromosomal 
abnormality,  or  who  have  undergone  genetic  investigation  and  counselling  that 


10  Births  Classified  by  Age  Groups 

of  Mothers,  1973-1982 

Age  Groups  of  Mothers 


Year 

20-24  (%) 

25-29  (%) 

30-34  (%) 

1973 

33.2 

34.6 

14.1 

1974 

32.7 

35.7 

14.6 

1975 

32.8 

36.4 

14.7 

1976 

32.4 

36.5 

15.3 

1977 

32.2 

36.1 

16.9 

1978 

31.3 

36.4 

18.0 

1979 

30.4 

36.9 

19.0 

1980 

29.7 

37.3 

19.7 

1981 

29.0 

37.5 

20.5 

1982 

28.3 

37.6 

20.7 

See  Ontario,  Vital  Statistics  for  1982,  Table  F  (in  part),  at  14. 

11  See  Schwartz  and  Mayaux,  "Female  Fecundity  as  a  Function  of  Age"  (1982),  306  New 
England  J.  Med.  404;  Tulandi  et  al.,  "Infertility  in  Women  Over  the  Age  of  36"  (1981), 
35  Fertility  and  Sterility  611;  Weir  and  Weir,  supra,  note  3;  Raymont,  supra,  note  8; 
Southam,  supra,  note  3;  and  Dor,  supra,  note  6. 

12  See,  for  example,  Jones  and  Pourmand,  supra,  note  8. 

13  See,  for  example,  Weir  and  Weir,  supra,  note  3;  Raymont,  supra,  note  8;  and  Lamb, 
"Prognosis  for  the  Infertile  Couple"  (1972),  23  Fertility  and  Sterility  320. 

14  See  Jones  and  Pourmand,  supra,  note  8;  Lamb,  supra,  note  13;  Southam.  supra,  note  3; 
Sorenson,  "Infertility  Factors"  (1980),  59  Acta.  Obstet.  Gynecol.  Scand.  513;  and  Dor, 
supra,  note  6. 
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indicate  a  high  probability  that  future  children  will  be  affected  in  a  similar 
manner. 


3.     TREATMENT  OF  INFERTILITY 

Where  there  is  a  failure  to  conceive  or  to  carry  a  child  to  term,  medical 
assistance  may  be  sought.  At  the  first  instance,  the  advice  of  the  family  doctor 
may  be  solicited,  after  which  the  couple  may  be  referred  to  an  infertility 
specialist  engaged  in  private  practice  or  associated  with  a  hospital  infertility 
clinic.  Infertility  clinics  offer  patients  the  services  of  various  medical  specialists, 
each  of  whose  work  relates  to  some  aspect  of  the  treatment  of  infertility. 

Investigation  of  infertility  involves  a  comprehensive  study  of  a  couple, 
which  may  extend  over  a  period  of  several  months.  Besides  a  medical  history  and 
a  routine  physical  examination  of  the  man  and  woman,  it  includes  certain 
anatomical  examinations  and  hormonal  tests,  the  latter  of  which  are  directed  to 
ascertaining  whether  ovulation  is  occurring  properly.15  In  all  our  discussions, 
infertility  specialists  emphasized  that,  for  the  patients,  infertility  investigation  is 
a  very  demanding  and  acutely  stressful  experience. 

If,  at  the  culmination  of  the  investigation,  the  particular  cause  or-  causes  of 
infertility  can  be  ascertained,  remedial  measures  may  be  taken.  These  may  range 
along  a  continuum  from  simply  counselling  a  couple  in  relation  to  the  frequency 
and  timing  of  intercourse  to  the  more  esoteric  artificial  conception  technologies 
with  which  we  are  concerned  in  this  Report. 

In  the  following  section,  we  shall  touch  briefly  on  the  conventional 
responses  to  infertility,  and  then  proceed  to  describe  artificial  insemination  and 
in  vitro  fertilization  as  they  are  conducted  now  in  the  Province  of  Ontario.  We 
shall  also  discuss  the  relatively  new  procedure  of  in  vivo  fertilization  followed  by 
lavage. 

(a)     CONVENTIONAL  RESPONSES 

(i)     Conventional  Therapy 

As  we  have  stated,  infertility  treatment  may  be  understood  as  a  continuum 
of  responses  to  a  problem.  Conventional  therapy  may  be  as  innocuous  as 
counselling  a  couple  about  intercourse  or  advising  them  about  general  health.  It 
also  may  include  both  hormonal  treatment  and  surgical  intervention.  Many 
couples  affected  by  infertility  will  respond  eventually  to  conventional  therapy  and 
conceive,  although  several  years  of  treatment  may  be  required  before  a  preg- 
nancy is  achieved.  The  success  rate  of  corrective  measures  is  affected  by  factors 


15  For  a  general  description  of  the  various  tests  involved  in  infertility  investigation,  see 
Thomas  and  Forrest,  "Infertility:  A  Review  of  291  Infertile  Couples  Over  Eight  Years" 
(1980),  34  Fertility  and  Sterility  106;  Dor,  supra,  note  6;  Raymont,  supra,  note  8;  and 
Newton  et  ai,  "The  Changing  Pattern  of  a  Comprehensive  Infertility  Clinic"  (1974),  6 
J.  Biosoc.  Sci.  477. 


15 


that  we  have  identified  previously  as  affecting  fertility  generally,  for  example, 
the  age  of  the  patient  and  the  duration  of  infertility  at  the  time  of  the  initial  visit. 

As  a  general  rule,  female  infertility  is  considerably  more  capable  of 
treatment  by  conventional  therapy  than  male  infertility.16  While  there  are  both 
hormonal  and  surgical  therapies  for  semen  abnormality,  these  often  have  been 
inappropriately  validated  and,  as  a  consequence,  the  results  are  often  unpredict- 
able.17 With  respect  to  female  infertility,  certain  causes  are  more  amenable  to 
curative  measures  than  others.  Tubal  problems  may  be  treated  by  surgery  and  the 
success  rate  varies  with  the  particular  tubal  disorder.  Of  all  the  types  of 
problems,  ovulatory  disturbances,  which  are  treated  by  hormonal  drugs,  appear 
to  be  the  most  easily  ameliorated.18 

For  infertile  couples  who  do  not  respond  to  conventional  therapy  or  who  fail 
to  conceive  after  the  passage  of  time,  resort  will  have  to  be  made  to  another 
alternative  if  a  child  is  to  be  brought  into  the  family. 

(ii)     Adoption 

Traditionally,  the  alternative  that  has  come  most  readily  to  mind  has  been 
adoption.  Indeed,  until  the  advent  and  refinement  of  the  artificial  conception 
technologies  were  brought  to  public  attention,  adoption  may  have  been  seen  as 
the  exclusive  means  of  relieving  childlessness.  For  many  couples,  however, 
adoption  is  no  longer  a  real  alternative  to  infertility.  As  a  consequence  of  various 
factors  —  increasing  social  acceptability  of  single  mothers,  greater  willingness  on 


16  For  a  discussion  of  the  relative  success  of  various  therapeutic  measures,  see  Jones  and 
Pourmand,  supra,  note  8;  Case  and  Zuspan,  supra,  note  3;  Dor,  supra,  note  6;  and 
Thomas  and  Forrest,  supra,  note  15.  A  recent  article  suggests  that,  in  the  absence  of 
azoospermia,  bilateral  tubal  obstruction  or  amenorrhea,  the  efficacy  of  therapies  for 
treating  infertility  remains  incompletely  validated:  see  Collins  et  ai,  "Treatment- 
Independent  Pregnancy  Among  Infertile  Couples"  (1983),  309  New  England  J.  Med. 
1201. 

17  See  De  Kretser,  "The  Management  of  the  Infertile  Male"  (1974),  1  Clinics  in  Obstetrics 
and  Gynecology  409. 

18  See  Thomas  and  Forrest,  supra,  note  15. 
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the  part  of  unwed  mothers  to  rear  their  own  children,19  accessibility  of  birth 
control  knowledge  and  technology,  and  the  1968  amendments  to  the  Criminal 
Code  affecting  the  availability  of  abortion20  —  fewer  healthy  infants  are  available 
for  adoption.  While  older  or  handicapped  children  or  infants  of  certain  racial  or 
ethnic  backgrounds  may  be  available,  many  couples  may  regard  this  as  a  less 
desirable  option. 

That  there  has  been  a  dramatic  decrease  in  the  number  of  newborns 
available  for  adoption  is  evident  in  the  number  of  placements  effected  by 
children's  aid  societies.  In  1969,  the  Children's  Aid  Society  of  Metropolitan 
Toronto  placed  1,239  children  for  adoption,  of  whom  961  were  infants.  Eight 
years  later,  the  same  agency  placed  190  children,  including  90  infants.  In  1982, 
173  adoptions  were  completed,  of  which  73  involved  infants.21 

Apart  from  the  problem  of  supply,  adoption  may  be  a  less  attractive 
alternative  than  an  artificial  conception  technology  that  allows  the  child  produced 
thereby  to  be  related  genetically  to  at  least  one  of  the  partners.  Moreover,  from 
the  perspective  of  couples,  adoption  may  be  regarded  as  an  unduly  intrusive 
interference  with  their  lives,  insofar  as  the  approval  process  subjects  them  to 
thorough  and  detailed  scrutiny  by  social  workers,  which  inevitably  compromises 
their  personal  privacy.  We  shall  return  briefly  to  a  discussion  of  this  aspect  of 


19 


20 


21 


Live  Births  to  Unmarried  Mothers 

Births  to 

Rate  per 

Proportion  of 

Unwed 

1000  Live 

Unwed  Mothers 

Mothers 

Births 

Who  Keep  Their 
Children  (%) 

9,463 

75.0 

30.1 

9,802 

75.2 

30.1 

10,248 

76.1 

48.5 

8,492 

65.1 

52.1 

8,437 

67.5 

67.7 

8,285 

66.9 

70.3 

8,286 

66.7 

78.8 

8,816 

70.0 

80.6 

9,301 

75.8 

82.2 

9,608 

78.3 

88.3 

Year 


1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 

See  Ontario,  Provincial  Secretariat  for  Social  Development,  The  Family  as  a  Focus  for 
Social  Policy  (1979),  Table  8,  at  19. 

A  similar  trend  has  been  identified  in  the  United  States:  see  Hearings  on 
Examination  and  Exploration  of  Existing  and  Proposed  Federal  Policies  Affecting  the 
Adoption  of  Children  and  Their  Placement  in  the  Foster  Care  System  Before  the 
Subcomm.  on  Children  and  Youth  of  the  Senate  Comm.  on  Labor  and  Public  Welfare, 
94th  Cong.,  1st  Sess.  6  (1975). 

Criminal  Code,  S.C.  1953-54,  c.  51,  s.  237,  as  am.  by  S.C.  1968-69,  c.  38,  s.  18.  See, 
now,  Criminal  Code,  R.S.C.  1970,  c.  C-34,  s.  251. 

See  Children's  Aid  Society  of  Metropolitan  Toronto,  "Adoption  in  the  Eighties"  (1983), 
20  Our  Children  6. 
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adoption  in  Ontario  in  chapter  4.22  At  this  juncture,  it  is  important  to  note  that 
the  process  itself  may  be  perceived  as  threatening. 

Therefore,  although  adoption  remains  a  theoretical  solution  to  infertility,  its 
practical  availability  is  severely  restricted,  due  to  a  combination  of  factors,  the 
most  significant  of  which  is  the  intractable  problem  of  a  dearth  of  healthy 
newborn  infants  available  for  adoption. 

(b)  Non-Conventional  Therapy 

(i)     Artificial  Insemination 

In  the  previous  discussion,  we  observed  that  certain  causes  of  infertility  are 
amenable  to  treatment  with  the  application  of  conventional  therapy  depending,  of 
course,  on  particular  factors  related  to  the  individual.  Other  causes  are  not 
capable  of  treatment.  Where,  for  example,  the  cause  of  infertility  is  azoospermia 
due  to  severe  testicular  damage,  the  only  possible  treatment  is  artificial  insemina- 
tion of  the  woman  using  donor  semen. 

Artificial  insemination  in  itself  is  a  relatively  simple  mechanical  procedure 
that  consists  of  the  intravaginal  or  intrauterine  placement  of  semen  by  a  syringe 
or  similar  means.  The  sperm  may  be  that  of  the  husband  or  partner  (A.I.H.),  but 
is  more  often  that  of  a  third  party  donor  (A.I.D.),  who  is  almost  invariably  a 
person  unknown  to  the  inseminated  woman.23 

Since  artificial  insemination  is  an  uncomplicated  procedure  that  does  not 
demand  elaborate  or  expensive  apparatus,  its  performance  is  in  fact  not  restricted 
to  doctors;24  persons  without  any  medical  training  can  acquire  the  ability 
necessary  to  undertake  the  procedure.  However,  when  properly  undertaken  by  an 
infertility  specialist,  whether  in  private  practice  or  operating  out  of  a  hospital 
infertility  clinic,  the  entire  process  of  artificial  insemination  by  donor  may 
incorporate  several  ancillary  procedures,  most  of  which  have  a  decidedly 
medical  character.  These  procedures  may  include  donor  selection  and  screening; 
sperm  testing  and  storage;  medical,  and  possibly  psychological,  assessment  of 
the  recipient;  "matching"  of  the  donor  and  the  recipient's  spouse  or  partner  to 
avoid  incompatibility;  treatment  of  the  recipient  to  regulate  ovulation;  and  the 


22  See  infra,  ch.  4,  sec.  3(b). 

23  Occasionally,  the  sperm  of  a  husband  with  a  low  sperm  count  or  poor  sperm  motility  is 
mixed  with  that  of  a  donor,  in  combined  or  confused  artificial  insemination,  which  is 
referred  to  as  A.I.C.  This  creates  a  possibility  that  a  resulting  child  is  that  of  the 
husband.  This  procedure  came  into  use,  however,  before  blood  testing  of  children  and 
donors  could  establish  positive  paternity  with  a  high  level  of  reliability.  Today,  such 
testing  can  show  whether  the  husband  or  the  donor  is  the  father.  Accordingly,  A.I.C.  can 
be  unravelled,  and  exposed  in  fact  as  either  A.I.H.  or  A.I.D.  We  have  been  advised  that 
the  procedure  is  rarely  used. 

24  With  respect  to  whether,  as  a  matter  of  law,  the  practise  of  artificial  insemination  is 
restricted  to  persons  licensed  to  practise  medicine  under  the  Health  Disciplines  Act, 
R.S.O.  1980,  c.  196,  see  infra,  ch.  3,  sec.  2. 
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determination  of  the  menstrual  cycle  of  the  recipient  with  a  view  to  choosing  the 
optimum  timing  for  insemination. 

Among  the  specialists  whom  we  consulted,  there  was  a  consensus  that 
artificial  insemination  by  donor  is  successful  in  at  least  60%  of  cases.  It  was 
estimated  that  approximately  95  %  of  couples  seeking  artificial  insemination  by 
donor  are  referred  for  this  treatment  due  to  a  low  sperm  count  in  the  husband, 
while  5%  are  referred  because  the  husband  is  carrying  a  potentially  harmful 
genetic  condition  that  the  couple  does  not  wish  to  pass  on  to  a  child. 

In  Ontario,  artificial  insemination  by  donor  is  by  no  means  a  new  method  of 
treatment  for  couples  whose  inability  to  conceive  is  caused  by  male  infertility.25 
The  procedure  has  been  in  use  in  this  Province  for  well  over  a  decade  in 
university  medical  centres  and  by  private  practitioners,  and  is  considered 
acceptable  medical  treatment.  It  is  difficult  to  estimate  the  number  of  artificial 
insemination  by  donor  procedures  conducted  annually  in  the  Province.  Although 
artificial  insemination  is  listed  in  the  fee  schedule  of  the  Ontario  Health 
Insurance  Plan  (O.H.I. P.),  O.H.I. P.  records  do  not  distinguish  between  A.I.H. 
and  artificial  insemination  by  donor.  Thus,  these  records  are  of  marginal  utility 
as  an  indicator  of  the  degree  to  which  artificial  insemination  by  donor  is  sought. 
Moreover,  we  understand  that  many  patients  prefer  to  pay  cash  in  order  to  avoid 
recording  the  fact  of  the  procedure  in  the  O.H.I. P.  medical  history  computer.  As 
an  aside,  it  should  be  noted  that  the  O.H.I. P.  statistics  made  available  to  the 
Commission  do  demonstrate  a  generally  steady  increase  in  recourse  to  some  form 
of  artificial  insemination.26 

The  practice  of  artificial  insemination  by  donor  in  the  Province  of  Ontario  is 
not  expressly  regulated.  Neither  legislation  nor  professional  guidelines  have 
addressed  this  procedure,  leaving  it  to  the  discretion  of  individual  physicians.  Of 
course,  the  conduct  of  physicians  performing  artificial  insemination  must  fall 
within  the  general  confines  of  the  Health  Disciplines  Act21  and  also  the  Canadian 
Medical  Association  Code  of  Ethics,  to  which  the  College  of  Physicians  and 


25  For  a  very  general  discussion  of  artificial  insemination  in  Canada,  see  Rioux  and 
Ackman,  "Artificial  Insemination  and  Sperm  Banks:  The  Canadian  Experience",  in 
David  and  Price  (eds.),  Human  Artificial  Insemination  and  Semen  Preservation  (1979) 
31. 

26  O.H.I. P.  figures  for  the  5  fiscal  years  1979-80  to  1983-84  are  as  follows: 


979-80 

1980-81 

1981-82 

1982-83 

1983-84 

6,525 

7,957 

8,356 

10,360 

9,973 

These  figures,  it  should  be  noted,  represent  the  number  of  individual  procedures.  No 
figures  are  available  as  to  the  number  of  patients  who  receive  artificial  insemination. 
Since  the  number  of  procedures  that  may  be  performed  on  a  woman  prior  to  conception 
varies,  it  is  not  possible  to  estimate  the  number  of  women  receiving  artificial  insemination 
in  Ontario. 

These  statistics  were  kindly  provided  to  the  Commission  by  the  Ministry  of  Health, 
Information  Resources  and  Services  Branch. 

27     Supra,  note  24. 
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Surgeons  of  Ontario  subscribes.28  Moreover,  if  physicians  are  associated  with  a 
university  hospital  infertility  clinic,  their  conduct  must  conform  to  the  policies  of 
that  institution.  Fundamental  questions,  several  of  which  are  infused  with 
difficult  issues  of  social  policy  and  morality,  are  being  resolved  daily  in  the 
course  of  practice  by  hospital  infertility  clinics  and  by  individual  physicians.  As  a 
consequence,  a  uniform  provincial  practice  does  not  exist.  In  the  United  States, 
on  the  other  hand,  The  American  Fertility  Society29  has  devised  guidelines  for 
the  selection  and  management  of  donors  and  recipients  and  respecting  semen 
cryopreservation . 30 

The  practice  of  artificial  insemination  by  donor  raises  several  important 
issues  that  bear  upon  our  fundamental  concern  for  the  best  interests  of  the  child. 
First,  there  is  a  question  whether  the  availability  of  the  procedure  should  be 
restricted  in  any  manner  so  as  not  to  facilitate  the  birth  of  children  to  certain 
persons  or  in  certain  circumstances.  This  might  be  done  by  prescribing  eligibil- 
ity criteria  or  by  allowing  services  to  be  withheld  on  an  ad  hoc  basis  by 
individual  doctors  or  clinics.  The  issue  of  eligibility  for  treatment  has  been  cast 
usually  in  terms  of  the  propriety  of  affording  artificial  insemination  by  donor  to 
single  women  and  to  unmarried  couples,  although  the  general  question  should  not 
be  seen  only  within  that  narrow  compass.  Whether  the  availability  of  services 
should  be  restricted  at  all  and,  if  so,  according  to  what  criteria,  are  questions 
common  to  all  means  of  artificial  conception  with  which  we  are  concerned  in  this 
Reference. 

A  second  issue  relates  to  the  selection  and  screening  of  sperm  donors  in 
order  to  match  the  characteristics  of  the  social  father  and  to  prevent  the 
transmission  of  disease  or  other  disadvantage  to  the  offspring. 

A  third  consideration  relates  to  the  maintenance  of  records  of  patients  and 
donors  and  whether  a  system  of  linkage  should  be  established  between  them.  It 
will  be  recalled  that  the  semen  donor  and  recipient  are  ordinarily  unknown  to 
each  other.  A  linkage  system  operates  as  a  means  of  bridging  the  chasm  of 
anonymity  between  donor  and  recipient  when,  for  a  medical  reason,  a  doctor 
must  communicate  with  one  or  the  other  of  them  in  order  to  transmit  vital 
information.  It  should  be  emphasized  that,  as  a  practical  matter,  a  linkage  system 
does  not  involve  the  disclosure  of  the  identity  of  either  donor  or  recipient,  as  it  is 
the  medical  information,  not  the  identity  of  the  participants,  that  is  crucial  to 
effective  treatment.  Recourse  would  be  made  to  such  a  system  where,  for 
example,  a  child  born  as  a  consequence  of  artificial  insemination  by  donor  has 
congenital  hereditary  spherocytosis,  a  disease  that  can  be  genetic  or  spontaneous. 


28  The  College  of  Physicians  and  Surgeons  of  Ontario  has  not  yet  provided  any  guidelines  or 
standards  for  physicians  practising  A.I.D.  By  contrast,  homologous  artificial  insemina- 
tion and  artificial  insemination  by  donor  have  been  addressed,  albeit  briefly,  by  the 
Judicial  Council  of  the  American  Medical  Association:  see  American  Medical  Associa- 
tion, Current  Opinions  of  the  Judicial  Council  of  the  American  Medical  Association  — 
1984  (1984),  at  3-4. 

29  See  The  American  Fertility  Society,  Report  of  the  Ad  Hoc  Committee  on  Artificial 
Insemination  (1980). 

30  Cryopreservation  means  preservation  by  means  of  freezing. 
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Where  the  donor  is  still  active,  it  would  be  important  to  conduct  further  testing 
for  hemolysis  of  red  cells  to  ascertain  whether  he  has  transmitted  the  disease  to 
the  infant.31 

A  further  issue  related  to  the  maintenance  of  records  is  whether  the  doctor 
who  has  performed  artificial  insemination  should  be  under  a  duty  to  make  all 
reasonable  attempts  to  discover  whether  the  procedure  has  been  successful. 

In  an  effort  to  ascertain  how  these  and  other  issues  are  being  resolved  in 
practice,  the  Commission  arranged  for  the  circulation  of  a  questionnaire  to  the 
Ontario  doctors  whose  names  were  listed  in  the  directory  of  The  Canadian 
Fertility  and  Andrology  Society.  The  questionnaire  was  prepared  in  consultation 
with  Dr.  John  F.  Jarrell,  Director  of  the  Infertility  Centre,  Department  of 
Obstetrics  and  Gynecology,  McMaster  University  Medical  Centre.32  The  ques- 
tionnaire sought  to  establish  whether  there  was  a  pattern  to  the  practice  of 
artificial  insemination  by  donor  in  the  Province  of  Ontario  with  respect  to  a 
broad  range  of  issues.  Additionally,  it  sought  to  discover  whether  the  practice  of 
individual  practitioners  differed  generally  from  that  followed  in  university  health 
centres  in  relation  to  any  of  the  issues.  The  responses  to  the  questionnaire  were 
analyzed  by  Mrs.  Ruth  Milner  of  the  Design  Measurement  Evaluation  Pro- 
gramme of  McMaster  University. 

Of  thirty-seven  questionnaires  circulated,  twenty-nine  were  returned.  Of 
these,  the  majority  indicated  use  of  husband's  semen,  where  possible,  while 
slightly  over  half  the  respondents  also  used  donor  semen.  Physicians  who  were 
not  involved  with  artificial  insemination  by  donor  were  asked  not  to  answer  any 
further  questions  once  this  fact  was  established,  leaving  sixteen  respondents  in 
total.  Owing  to  the  limited  number  of  respondents,  we  shall  not  refer  to 
percentages  in  our  discussion,  but  shall  simply  review  the  discernible  trends  in 
the  practice. 

On  the  issue  of  eligibility  or  access  to  services,  the  practitioners  were 
questioned  in  relation  to  five  classes  of  patient:  "single"  women,  that  is,  women, 
whether  or  not  married,  who  are  not  involved  in  a  relationship  with  a  male; 
unmarried  couples;  couples  demonstrating  ambivalence  to  the  procedure;  couples 
where  one  partner  is  mentally  retarded;  and  couples  with  very  limited  financial 
resources.  Respondents  were  asked  whether  they  treated  patients  falling  within 
these  descriptions,  and  if  so,  to  what  extent. 


31  We  have  been  informed  that  in  fact  a  link  has  been  used  for  just  such  a  purpose.  The 
testing  of  the  donor  was  negative,  indicating  that  the  disease  had  been  caused  by  a 
spontaneous  mutation.  A  second  example  of  a  case  where  linkage  may  be  useful  arises 
where  the  child  is  born  with  cystic  fibrosis,  a  lethal  disease  autosomal  recessive  in  nature. 
Where  access  to  the  link  shows  that  the  donor  is  responsible  for  other  pregnancies,  the 
doctor  responsible  for  the  artificial  inseminations  may  wish  to  conduct  further  testing  of 
the  donor,  should  he  be  available,  and  notify  the  parents  of  the  other  children  to  inform 
them  of  the  possibility  that  an  abnormal  gene  may  cause  a  disease  in  their  children. 

32  See  Jarrell  and  Milner,  "Patterns  of  Practice  of  Artificial  Insemination  by  Donor  in 
Ontario",  presented  at  the  Joint  Annual  Meeting  of  The  Canadian  Fertility  and  Andrology 
Society  and  British  Fertility  Society,  held  at  Vancouver,  British  Columbia  (Sept.  6-8, 
1984). 
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With  respect  to  the  treatment  of  single  women,  the  following  conclusions 
can  be  drawn  from  the  responses  to  the  questionnaire.  With  one  exception,  the 
responses  revealed  that  single  women  request  treatment  rarely.  Even  in  the 
exceptional  case,  single  women  constitute  a  very  small  proportion  of  those 
presenting  themselves  for  artificial  insemination. 

In  the  treatment  of  single  women,  there  appeared  to  be  variations  among  the 
practices  of  individual  physicians.  Respondents  associated  with  a  university 
either  never  treat  single  women  or  do  so  only  occasionally,  with  the  majority 
indicating  the  former.  However,  a  majority  (5)  of  the  private  practitioners 
indicated  that  they  occasionally  treat  single  women  and  a  minority  (3)  usually 
treat  the  few  who  request  treatment.  Only  one  private  respondent  indicated  that 
single  women  had  never  been  treated  in  the  course  of  his  practice.  In  answer  to  a 
query  respecting  their  reasons  for  not  treating  single  women,  respondents  offered 
several  justifications,  the  most  common  being  the  presence  of  moral  reservations 
and  legal  concerns.33 

The  practice  in  relation  to  unmarried  couples  is  that  most  respondents  either 
usually  treat  them  or  occasionally  treat  them,  with  the  majority  falling  into  the 
former  category.  Approximately  one-third  of  the  respondents  indicated  that  they 
never  treat  unmarried  couples. 

Where  a  couple  requesting  treatment  demonstrates  ambivalence  in  relation 
to  the  proposed  procedure,  the  majority  of  both  university  and  private  practition- 
ers refuse  to  provide  treatment. 

In  response  to  the  question  concerning  the  treatment  of  couples  where  one 
member  is  mentally  retarded,  all  the  private  practitioners  indicated  either  that  this 
issue  had  never  arisen  for  their  decision  or  that  they  had  never  accorded  treatment 
to  them.  Some  of  the  university  centres  have  occasionally  provided  treatment  in 
such  circumstances.34 

The  financial  resources  of  the  couple  requesting  artificial  insemination  by 


33  In  a  study  of  the  practice  of  artificial  insemination  by  donor  in  the  United  States,  it  was 
reported  that  at  least  9.5%  of  the  practitioners  had  provided  artificial  insemination  to 
single  women:  see  Curie-Cohen  et  ai,  "Current  Practice  of  Artificial  Insemination  by 
Donor  in  the  United  States"  (1979),  300  New  England  J.  Med.  585. 

34  The  following  chart  summarizes  the  responses: 

Management  of  Couples  Where  One  is  Mentally  Retarded 


Number 

of 

Respondents 

University 

Private 

Always  Treated 
Usually  Treated 
Occasionally  Treated 
Never  Treated 

0 
0 
3 
6 

0 
0 

3 
2 

0 
0 
0 
4 

Never  Had  to  Make  Deci- 
sion 

6 

2 

4 

15 
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donor  appear  to  be  largely  irrelevant  to  treatment.  Most  respondents  indicated 
that  they  always  treat  or  usually  treat  couples  with  very  limited  financial 
resources.  Only  one  respondent  indicated  that  he  refuses  to  provide  treatment  in 
light  of  this  consideration. 

Certain  additional  questions  were  directed  to  ascertaining  the  weight  given 
to  various  factors  by  practitioners  in  accepting  or  rejecting  a  couple  for  artificial 
insemination  by  donor.  Responses  to  these  questions  revealed  the  crucial  impor- 
tance of  the  husband's  consent  to  the  procedure,  without  which  a  couple  will  not 
be  accepted  for  treatment.  As  a  factor  favouring  rejection,  substantial  emphasis 
was  placed  on  whether  a  divorce  was  pending  and  on  the  sexual  orientation  of  the 
woman.  These  factors,  in  conjunction  with  the  preference  for  married  couples 
and  the  desire  to  ensure  that  there  is  no  ambivalence  to  the  procedure  on  the  part 
of  the  couple,  would  appear  to  evince  a  concern  for  the  general  stability  of  the 
relationship  of  the  couple,  particularly  in  relation  to  the  procedure  itself. 
However,  few  respondents  indicated  that  any  significant  emphasis  is  placed  on  a 
psychiatric  assessment  or  home  study  of  the  couple  presenting  themselves  for 
treatment. 

Before  turning  to  review  the  practice  respecting  donor  screening,  we  wish  to 
emphasize  that,  while  the  preceding  discussion  has  focused  on  the  possible 
reasons  for  denial  of  treatment,  our  survey  of  the  practice  in  Ontario  indicates 
that  in  fact  treatment  is  rarely  refused.  Most  of  the  respondents  to  the  question- 
naire, including  all  the  university  practitioners,  indicated  that  from  one  to  five 
patients  are  refused  treatment  per  year.  Only  a  few  respondents  reported  greater 
levels  of  denial.35 

Practices  respecting  donor  screening  appear  to  vary  considerably.  The  most 
common  tests,  which  are  either  given  by  the  doctors  or  required  by  them  to  be 
done  in  a  laboratory,  are  blood  group  and  type,  semen  analysis  and  culture,  and 
VDRL.36  Less  frequent  tests  are  CBC37  and  hepatitis,  with  still  fewer  responses 
reporting  karotype,  genetic  screening,38  and  the  taking  of  a  family  or  general 
history  of  the  donor.  Other  tests  were  listed  by  some  practitioners. 


35  The  following  chart  summarizes  the  extent  of  refusal  of  treatment: 

Number  of  Patients  Refused  Number  of  Respondents 

0  0 

1-5  11 

6-10  1 

11-15  1 

16-20  1 

36  "VDRL"  refers  to  "Venereal  Disease  Research  Laboratory",  a  standard  test  for  syphilis. 

37  "CBC"  refers  to  "Complete  Blood  Count",  a  standard  test  of  the  hemoglobin,  hemato- 
crit, and  white  blood  cell  count. 

38  See,  generally,  Fraser  and  Forse,  "On  Genetic  Screening  of  Donors  for  Artificial 
Insemination"  (1981),  10  Amer.  J.  Med.  Genetics  399.  In  a  study  of  the  practice  of 
A.I.D.  in  the  United  States,  it  was  concluded  that  the  screening  of  donors  for  genetic 
disease  was  inadequate:  see  Curie-Cohen,  supra,  note  33.  See,  also,  Timmons  et  al., 
"Genetic  Screening  of  Donors  for  Artificial  Insemination"  (1981),  35  Fertility  and 
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The  number  of  donors  used  by  the  respondents  ranged  from  less  than  five  to 
more  than  twenty.  A  single  practitioner  indicated  reliance  on  frozen  semen 
purchased  from  a  commercial  bank  in  the  United  States.  We  are  advised  that 
commercial  sperm  banks,  which  do  not  now  exist  in  Canada,  offer  the  advantages 
of  ensuring  high  quality  in  the  material,  which  is  achieved  by  very  intensive 
screening  of  donors,  and  a  broader  range  of  ethnic  and  phenotypes  for  matching 
the  partner  of  the  recipient  than  may  be  available  when  fresh  semen  is  used.  A 
disadvantage  of  frozen  semen  is  that  its  success  rate  compares  unfavourably  with 
that  of  fresh  semen.39 

The  treatment  of  medical  records  maintained  in  the  course  of  artificial 
insemination  by  donor  demonstrates  a  recognition  on  the  part  of  the  practitioners 
of  the  acute  sensitivity  of  the  matter  to  the  parties  concerned  and  an  awareness  of 
the  potential  utility  of  a  system  of  linkage  between  donors  and  recipients.  A 
significant  majority  of  the  respondents  indicated  that  they  had  instituted  measures 
to  afford  special  security  for  donor  and  recipient  records,  above  that  usually 
given  to  ordinary  medical  records.  Interestingly,  a  single  respondent  indicated 
that  a  record  of  the  donors  was  not  maintained. 

A  system  of  linkage40  had  been  established  by  all  but  two  of  the  respon- 
dents. Where  such  a  system  had  been  instituted,  in  almost  all  cases  the  donors 
and  recipients  were  made  aware  of  its  existence. 

On  the  question  of  "follow  up"  of  the  results  of  the  artificial  insemination, 
it  would  appear  that  the  general  practice  is  to  strive  to  ascertain  the  results  of  the 
operation  both  after  conception  and  after  birth.  It  is  probable  that,  at  present, 


Sterility  451,  which  concluded  that  reliance  on  self-assessment  by  semen  donors  as  a 
method  of  genetic  screening  is  insufficient. 

39  For  a  comparison  of  the  efficacy  of  fresh  semen  and  frozen  semen,  see,  for  example, 
Beck  and  Silverstein,  "Variable  Motility  Recovery  of  Spermatozoa  Following  Freeze 
Preservation"  (1975),  26  Fertility  and  Sterility  863;  Ansbacher,  "Artificial  Insemination 
with  Frozen  Spermatozoa"  (1978),  29  Fertility  and  Sterility  375;  and  Matthews  et  al., 
"The  Influence  of  Insemination  Timing  and  Semen  Characteristics  on  the  Efficacy  of  a 
Donor  Insemination  Program"  (1979),  31  Fertility  and  Sterility  45.  But  see  McCoshen  et 
al.,  "Effectiveness  of  Human  Semen  Frozen  in  TEST- Yolk-Buffered  Medium  on  AID 
Outcome",  presented  at  the  Joint  Annual  Meeting  of  The  Canadian  Fertility  and 
Andrology  Society  and  British  Fertility  Society,  held  at  Vancouver,  British  Columbia 
(Sept.  6-8,  1984). 

40  For  example,  an  anonymous  linkage  system  has  been  established  in  the  Infertility  Centre, 
Department  of  Obstetrics  and  Gynecology,  McMaster  University  Medical  Centre.  The 
semen  donor  file  is  kept  in  a  separate  location  from  the  recipient  file.  Each  donor  is 
assigned  a  number,  which  then  is  translated  into  a  letter  or  a  series  of  letters.  Although 
the  donor  knows  his  number,  he  is  not  made  aware  of  his  letter.  The  chart  of  the  recipient 
will  record  the  date  of  insemination,  the  letter  assigned  to  the  donor,  and  the  quality  of  the 
sperm.  The  policy  of  McMaster  University  is  that  access  to  both  the  donor  file  and  the 
recipient  file  is  restricted  to  the  Director  of  the  Infertility  Centre  and  the  Chief  Executive 
Officer  of  the  hospital.  All  parties  are  informed  of  the  existence  of  the  linkage  system. 
Based  on  the  experience  thus  far,  it  would  appear  that  the  necessity  of  a  system  of  linkage 
has  been  accepted  by  the  recipients  and  the  donors,  many  of  whom  request  to  be  informed 
if  a  child  with  a  genetic  disorder  is  born. 
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many  physicians  rely  on  a  passive  system  rather  than  an  active  system:  instead  of 
attempting  to  communicate  with  the  patient,  the  latter  is  requested  to  advise  the 
physician  about  the  outcome  of  the  pregnancy. 

These  follow-up  procedures  have  provided  information  respecting  the  out- 
come of  artificial  insemination  by  donor  in  Ontario  and,  in  particular,  whether 
any  infants  have  been  born  with  medical  problems.  Apparently,  very  few 
congenital  anomalies  have  arisen,  with  only  two  doctors  reporting  either  two  or 
three  each  year.  Even  fewer  reported  the  transmission  of  infectious  disease. 

(ii)    In  Vitro  Fertilization  (I.V.F.) 

and  In  Vivo  Fertilization  Followed  by 
Lavage 

In  vitro  fertilization  has  been  introduced  in  Ontario  only  recently.  The 
Toronto  East  General  and  Orthopaedic  Hospital  first  initiated  this  procedure  in 
its  so-called  "LIFE"  (Laboratory  Initiated  Foetal  Emplacement)  Program. 
Recently,  in  vitro  fertilization  programmes  have  been  instituted  by  McMaster 
University  Medical  Centre,  University  of  Toronto,  and  the  University  of  Western 
Ontario.  Elsewhere  in  Canada,  there  are  several  existing  or  planned  clinics. 
Outside  Canada,  there  are  numerous  in  vitro  fertilization  clinics,  the  most  notable 
of  which  are  located  in  England,  Australia,  and  the  United  States.41 ' 

Certain  types  of  infertility  that  are  not  otherwise  amenable  to  treatment  by 
conventional  means  may  be  treated  by  in  vitro  fertilization.  Where,  for  example, 
female  infertility  is  caused  by  obstruction  of  the  fallopian  tubes,  which  prevents 
passage  of  the  egg  from  the  ovary  to  the  uterus,  or  by  the  absence  of  fallopian 
tubes,  this  procedure  would  effectively  surmount  that  barrier.  Indeed,  in  vitro 
fertilization  has  been  used  to  respond  to  all  causes  of  female  infertility,  except 
for  intractable  anovulation  and  the  absence  of  a  uterus.42 

The  procedures  followed  in  the  LIFE  Program  in  Toronto  generally  resem- 
ble those  employed  in  in  vitro  fertilization  clinics  elsewhere.  Since  the  techniques 
involved  in  in  vitro  fertilization  treatment  are  evolving  constantly,  specific 
aspects  of  the  procedures  vary  with  individual  institutions.43  Notwithstanding  the 
diversity  inherent  in  independent  innovation,  the  main  features  of  in  vitro 
fertilization  can  be  discussed  briefly. 


41  For  a  survey  of  the  results  achieved  in  various  in  vitro  fertilization  clinics,  see  Grobstein 
et  ai,  "External  Human  Fertilization:  An  Evaluation  of  Policy"  (1983),  222  Science 
127,  especially  Table  1,  at  128. 

42  See  Johnston  et  ai,  "In  Vitro  Fertilization:  The  Challenge  of  the  Eighties"  (1981),  36 
Fertility  and  Sterility  699.  "Anovulation"  means  the  suspension  or  cessation  of  ovulation. 

43  See,  generally,  Annas  and  Elias,  "/n  Vitro  Fertilization  and  Embryo  Transfer:  Medicole- 
gal Aspects  of  a  New  Technique  to  Create  a  Family"  (1983),  17  Family  L.  Q.  199.  See, 
also,  The  American  College  of  Obstetricians  and  Gynecologists,  Committee  on  Gyneco- 
logic Practice,  "Human  In  Vitro  Fertilization  and  Embryo  Placement",  in  ACOG 
Committee  Statement  (April,  1984)  (hereinafter  referred  to  as  "ACOG  Committee 
Statement").  Committee  Statements  are  not  considered  policy  of  The  American  College 
of  Obstetricians  and  Gynecologists. 
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In  vitro  fertilization,  as  conducted  in  the  LIFE  Program,44  and  indeed 
elsewhere,  involves  four  basic  steps.  First,  a  mature  ovum  is  removed  from  the 
ovary,  generally  by  laparoscopy  while  the  patient  is  under  a  general  anaesthetic. 
Laparoscopy  is  a  minor  operation,  involving  the  insertion  of  a  slender  instrument 
called  a  laparoscope  through  the  abdomen  to  visualize  the  ovaries  in  order  to 
recover  the  ovum.  The  ovum  is  actually  recovered  by  a  special  needle  fitted  with 
a  suction  apparatus.  Critical  to  the  success  of  the  procedure  is  the  timing  of  the 
harvesting  of  the  ovum.  It  must  be  obtained  immediately  prior  to  ovulation,  at 
which  time  it  would  be  ejected  from  the  ovary  as  part  of  the  natural  menstrual 
cycle.  In  order  to  determine  precisely  when  ovulation,  which  varies  with 
individuals,  is  about  to  occur,  several  tests,  including  ultrasound,  hormonal,  and 
blood  tests,  must  be  conducted  at  periodic  intervals. 

Certain  in  vitro  fertilization  clinics,  including  the  LIFE  Program,  hormon- 
ally  stimulate  menstrual  cycles  in  order  to  produce  multiple  eggs.  Since 
laparoscopy  involves  certain  risk  and  discomfort  to  the  patient,  it  is  desirable  to 
minimize  its  use  and  maximize  its  effectiveness.  Fertilization  of  an  ovum  cannot 
be  guaranteed  at  each  exposure  in  vitro;  therefore  a  greater  likelihood  of  success 
is  sought  by  recovering  multiple  ova  and  then  exposing  them  in  vitro.  Further- 
more, the  probability  of  successful  implantation  and  pregnancy  is  increased  by 
transferring  to  the  uterus  three  or  four  fertilized  ova.  This  also  increases  the 
possibility  of  a  multiple  pregnancy,  which  has,  on  occasion,  ensued. 

The  second  stage  involves  the  fertilization  of  the  ovum  with  a  semen 
specimen,  which  is  obtained  four  to  six  hours  after  the  removal  of  the  ovum  and 
suitably  prepared.  Fertilization  takes  place  in  a  dish,  which  itself  is  contained  in 
a  specially  prepared  incubator. 

Upon  fertilization,  the  egg  is  permitted  to  develop  in  a  growth  medium  for  a 
period  of  forty-eight  to  seventy-two  hours.  After  the  growth  stage,  if  the 
fertilized  egg  has  developed  properly,  it  will  be  transferred  in  the  final  stage  to 
the  uterus  of  the  mother  by  means  of  a  small  catheter,  which  is  inserted  through 
the  cervix. 

A  recent  survey45  of  in  vitro  fertilization  clinics  indicates  that  the  efficacy  of 
this  procedure  has  been  improving  steadily,  with  the  most  experienced  clinics 
showing  the  best  success  rates.  Improved  results  have  been  attributed  to  the 
development  of  certain  technical  innovations,  which  have  increased  the 
probability  of  achieving  a  pregnancy.  Particularly  significant  measures  include 
the  production  of  multiple  eggs  through  hormonal  stimulation  of  the  menstrual 
cycle,  incubation  of  the  eggs  prior  to  fertilization  in  order  to  ensure  full 
maturation,  and  the  transfer  of  multiple  eggs  to  the  uterus.  It  would  appear  that 
the  most  precarious  stage  of  the  in  vitro  fertilization  procedure  is  the  transfer  of 
the  fertilized  ovum  to  the  uterus. 

An  evaluation  of  the  efficacy  of  in  vitro  fertilization  depends  not  only  on  the 


44  See  Khamsi  et  ai,  "In  Vitro  Fertilization  (IVF)"  (1984),  61  U.  Toronto  Med.  J.  58. 

45  See  Grobstein,  supra,  note  41. 


26 


rate  of  pregnancy  achieved,  but  also  on  whether  the  procedure  involves  any 
medical  dangers  to  the  woman  and  the  unborn  infant.  Risk  to  the  woman  arises 
from  the  surgical  operations  involved  in  in  vitro  fertilization  and  from  the 
possibility  of  an  ectopic  pregnancy.46  In  relation  to  the  child,  attention  has  been 
drawn  to  the  death  rate  among  early  embryos  and  the  possibility  of  induced 
congenital  abnormality.47 

While  the  relative  novelty  of  the  procedure  and  the  resulting  paucity  of  data 
render  conclusions  respecting  these  matters  tentative,  at  present  the  following 
may  be  stated.  The  accumulated  evidence  suggests  that  the  risk  to  the  woman  is 
minimal,  and  well  within  an  acceptable  range.  With  respect  to  unborn  children, 
however,  it  has  been  stated  that  in  vitro  fertilization  involves  a  "higher  rate  of 
early  embryonic  death".48  In  relation  to  induced  congenital  abnormality,  it  has 
been  concluded  that  "there  is  no  dramatic  positive  evidence  reported  for  IVF- 
mediated  damage  to  more  than  100  children  estimated  to  have  been  born  to 
date".49 

The  practice  of  in  vitro  fertilization  raises  certain  additional  issues.  Particu- 
larly important  is  the  general  question  of  the  status  of  the  fertilized  ovum  before 
it  is  implanted  in  the  uterus.  Embraced  within  this  question  are  issues  respecting 
the  implantation  of  mutiple  ova  and  the  propriety  of  scientific  research  involving 
a  fertilized  ovum  outside  the  body.  Recently,  the  Council  of  The  Society  of 
Obstetricians  and  Gynaecologists  of  Canada  has  approved  a  "Statement  on  In- 
Vitro  Fertilization  and  Embryo-Transfer",50  prepared  by  the  Committee  on 
Endocrinology  and  Fertility,  which  sets  out  guidelines  for  in  vitro  fertilization 
and  addresses  certain  ethical  issues.51  While  this  Statement  affords  general 
guidance,  it  does  not  address  several  difficult  issues,  which,  in  effect,  are  left  to 
be  resolved  by  the  medical  and  scientific  personnel  participating  in  I.V.F. 
programmes.  In  the  United  States,  The  American  Fertility  Society  has  approved 


46  Stedman's  Medical  Dictionary  (24th  ed.,  1982)  explains  (at  442)  that  an  ectopic 
pregnancy  is  "a  pregnancy  occurring  elsewhere  than  in  the  cavity  of  the  uterus". 

47  See  Grobstein,  supra,  note  41,  at  128-29. 

48  Ibid.,  at  128. 

49  Ibid. ,  at  128-29.  In  Grobstein,  ibid.,  at  128,  it  was  reported  that  there  has  been  a  single 
abnormality  —  a  cardiac  malformation,  which  was  subsequently  corrected  by  surgery. 
However,  a  more  recent  study  reports  4  birth  defects  in  590  I.V.F.  children:  2  infants 
suffered  from  heart  valve  anomalies,  1  had  an  extra  digit  and  1  had  trisomy  21:  see 
Hodgen,  "Summary  of  Current  Status  of  In  Vitro  Fertilization  and  Embryo  Transfer 
Therapy",  presented  to  the  National  Academy  of  Sciences,  Genetic  Manipulation  of  the 
Human  Germline  Planning  Group,  at  Helsinki,  Finland  (June  6,  1984). 

50  The  Society  of  Obstetricians  and  Gynaecologists  of  Canada,  "Statement  on  In-Vitro 
Fertilization  and  Embryo-Transfer",  published  in  the  Bulletin  of  the  Society,  Vol.  VI, 
No.  3,  May/June,  1984,  at  4. 

51  For  example,  the  Committee  on  Endocrinology  and  Fertility  stated  that  "In-Vitro 
Fertilization  is  a  recognized  and  acceptable  form  of  treatment  for  infertility,  not  treatable 
by  other  means":  ibid.,  at  4.  With  respect  to  research  on  embryos  that  are  not 
transferred,  it  stated  that  "it  is  considered  ethically  acceptable  to  scientifically  examine 
conceptuses  prior  to  the  time  development  has  reached  the  stage  when  implantation  would 
normally  occur":  ibid. 
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an  ethical  statement  on  in  vitro  fertilization  and  a  statement  suggesting  minimum 
standards  for  I.V.F.  programmes.52 

Where  donor  semen  or  ova  are  used  in  in  vitro  fertilization,  there  will  be  the 
same  issues  relating  to  donor  screening  and  selection  that  we  have  identified  in 
connection  with  artificial  insemination  by  donor. 

While  much  of  the  cost  of  the  LIFE  Program  is  defrayed,  patients  must  bear 
a  certain  portion  of  the  cost  personally.  The  costs  of  those  features  of  the 
investigative  process  that  are  an  ordinary  part  of  infertility  investigation  are  paid 
for  by  the  Ontario  Health  Insurance  Plan.  Except  in  connection  with  this 
investigation,  the  members  of  the  medical  team  donate  their  services  without 
charge.  However,  the  part  of  the  costs  peculiar  to  in  vitro  fertilization  —  for 
example,  attributable  to  the  services  of  specialized  technicians  and  new  equip- 
ment —  is  not  reimbursed  by  O.H.I. P.,  and  must  be  borne  personally  by  the 
couple.  These  costs  amount  to  approximately  $1,000,  exclusive  of  medication. 

We  now  turn  to  consider  a  recently  perfected  procedure  for  the  donation  of 
an  ovum.  This  procedure  involves  the  artificial  fertilization  of  an  ovum  in  vivo  in 
one  woman  and  the  subsequent  removal  of  the  fertilized  ovum  by  a  process  called 
lavage,  to  be  described  below.  The  ovum  is  then  transferred  to  the  uterus  of 
another  woman.  While  this  procedure  has  not  yet  been  used  in  Ontario  —  nor, 
indeed,  elsewhere  in  Canada  —  it  has  successfully  achieved  a  birth  in  California. 
In  view  of  the  rapid  advances  in  reproductive  science  that  we  have  witnessed 
even  in  the  course  of  this  Reference,  it  would  not  be  unduly  speculative  to 
imagine  that  this  procedure  will  be  attempted  in  Ontario.  Consequently,  we  shall 
review  the  basic  aspects  of  the  procedure. 

In  vivo  fertilization  followed  by  lavage  may  be  indicated  where  a  woman 
who  wishes  to  give  birth  to  a  child  suffers  from  infertility  caused  by  incurable 
ovarian  problems.  Genetic  considerations  may  also  favour  resort  to  this  technol- 
ogy; where  a  woman,  otherwise  fertile,  has  a  genetic  disease,  or  where  genetic 
testing  has  indicated  the  possibility  of  transmitting  a  harmful  condition,  she  may 
prefer  to  gestate  the  fertilized  ovum  of  another  woman. 

The  fulcrum  to  the  success  of  the  transfer  process  is  to  find  an  ovum  donor 
whose  menstrual  cycles  match  those  of  the  woman  who  is  to  bear  the  child.  When 
testing  of  the  prospective  donor  indicates  that  she  will  be  ovulating  approximately 
twenty-four  hours  later,  semen  must  be  provided  for  artificial  insemination. 
Following  artificial  insemination,  the  fertilized  ovum  is  allowed  to  develop  for 
five  days,  until  it  consists  of  80  to  100  cells. 

After  the  five  day  period,  the  embryo  is  removed  by  a  process  called 
"lavage".  This  procedure  involves  the  insertion  of  a  catheter  through  the  cervix 


52  See  The  American  Fertility  Society,  "Ethical  statement  on  in  vitro  fertilization"  (1984), 
41  Fertility  and  Sterility  12.  While  the  ACOG  Committee  Statement,  supra,  note  43, 
issued  by  the  Gynecologic  Committee  of  The  American  College  of  Obstetricians  and 
Gynecologists,  discussed  the  technique  of  in  vitro  fertilization,  it  did  not  address  ethical 
issues. 


28 


and  the  gradual  introduction  of  a  special  fluid  onto  the  uterine  walls.  The 
embryo,  which  is  not  yet  attached  to  the  walls  of  the  uterus,  is  carried  by  the  fluid 
into  the  catheter.  The  fluid  is  then  transferred  to  a  microscope  for  examination  in 
order  to  ensure  that  it  contains  the  fertilized  ovum.  Once  the  presence  of  the 
embryo  is  confirmed,  it  is  placed  in  a  transfer  medium,  which  is  put  into  another 
catheter.  By  means  of  this  catheter,  the  embryo  is  delivered  through  the  cervix  to 
the  uterus  of  the  recipient  woman.  Whether  the  transfer  has  been  successful  must 
await  the  results  of  a  pregnancy  test. 

In  vivo  fertilization  and  lavage  raise  few  legal  issues  that  are  not  shared  with 
either  artificial  insemination  by  donor  or  in  vitro  fertilization.  As  with  artificial 
insemination  by  donor,  the  procedure  involves  gamete  donation,  which  leads  to 
questions  respecting  appropriate  donor  selection  and  screening.  In  common  with 
in  vitro  fertilization  are  issues  respecting  the  status  of  the  fertilized  ovum  outside 
the  body.  What  is  unique  to  this  procedure  is  the  achievement  of  fertilization  in 
vivo,  which  involves  a  risk  of  pregnancy  to  the  intended  donor  should  the  lavage 
prove  unsuccessful. 


4.     CONCLUSIONS 

In  this  chapter,  we  have  considered  generally  the  incidence  and  causes  of, 
and  responses  to,  infertility  in  Ontario.  We  have  seen  that,  while  the  infertility 
problems  of  many  couples  may  be  alleviated  by  conventional  therapeutic  mea- 
sures, other  couples  are  not  similarly  fortunate  and  must  have  recourse  to 
alternative  means  of  introducing  a  child  into  their  lives.  However,  the  traditional 
alternative,  adoption,  offers  little  real  hope,  owing  to  the  scarcity  of  available 
infants.  Moreover,  it  does  not  address  the  desire  to  introduce  a  child  into  the 
family  who  is  related  genetically  to  at  least  one  parent. 

Coincidental  with  the  declining  availability  of  infants  for  adoption,  we  have 
witnessed  the  advent  and  refinement  of  the  artificial  conception  technologies  that 
are  the  subject  of  this  Report.  These  medical  advances  can  respond  effectively  to 
the  plight  of  many  childless  couples  whose  wishes  otherwise  would  remain 
frustrated.  In  so  doing,  the  artificial  reproductive  technologies  raise  novel  moral, 
ethical,  and  legal  issues,  which  the  present  law,  conditioned  to  a  world  of  natural 
reproduction,  has  yet  to  assimilate  in  a  coherent  fashion.  How  these  technologies 
are  received  by  the  present  law  will  be  the  subject  of  the  following  chapter. 


CHAPTER  3 


PRESENT  LAW  IN  ONTARIO 
AND  THE  CASE  FOR 
REFORM 


1.     INTRODUCTION 

In  previous  chapters,  the  Commission  set  forth  the  genesis  of  this  Project 
and  examined  the  medical  and  related  background  critical  to  our  study.  We  have 
seen  that  a  perceived  need  by  a  significant,  and  growing,  portion  of  the 
population  has  given  rise  to  the  relatively  widespread  use  of  artificial  methods  of 
conception,  particularly  artificial  insemination.  However,  such  use  has,  in  turn, 
produced  a  voluble  backlash  from  another  segment  of  society.  This  reaction, 
while  often  based  on  fears  that  may  not  be  well-founded,  is  nonetheless  potent 
and  worthy  of  deep  consideration  and  respect.  As  a  result,  there  has  been  a 
profound  tension  underlying  the  practice  in  this  field,  even  though  we  may  well 
be  moving  from  "horrified  negation"  to  "very  slow  but  steady  acceptance".1 

In  one  sense,  it  may  be  argued  that  the  law  largely  reflects  this  tension  and 
unease.  But,  on  another  level,  it  seems  incorrect  to  assume  that  the  law  has,  in 
fact,  responded  to  the  advent  of  the  new  technologies.  For  the  most  part,  silence 
and  inadvertently  or  fortuitously  relevant  provisions  pervade  the  "law"  in  this 
area.  Of  course,  this  state  of  affairs  is  not  inherently  dysfunctional  or  undesir- 
able: silence  may  manifest  a  fundamental  acceptance  of  a  laissez-faire  approach, 
and  what  may  be  called  the  unintended  applicability  of  the  law  to  a  new  area  of 
concern  may  bespeak  the  law's  capacity  to  grow  and  develop  without  legislative 
intervention.  However,  as  we  shall  see  in  this  chapter,  silence  and  inadvertence  is 
no  substitute  for  a  comprehensive  examination  of  the  appropriateness  of  the 
present  legal  rules  in  the  context  of  the  relatively  new  artificial  conception 
technologies.  These  technologies  have,  in  the  main,  overtaken  much  of  a  legal 
regime  founded  upon  natural  reproduction.  And,  even  where  there  is  no  need  for 
legislative  reform,  an  analysis  of  the  law  in  this  area  is  essential  in  order  to 
clarify  its  role. 

The  purpose  of  this  chapter  is  to  examine  that  part  of  existing  law  in 
Ontario  relevant  —  whether  intentionally  so  or  not  —  to  the  artificial  conception 
technologies,  and  to  describe  some  of  its  deficiencies  in  relation  to  those 
technologies.  We  shall  then  conclude  by  stating  the  case  for  reform.  From  our 


1    Kleegman  and  Kaufman,  Infertility  in  Women  (1966),  at  178. 

[29] 
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description  of  the  present,  rather  indifferent,  and  sometimes  hostile  state  of  the 
law  in  relation  to  the  new  technologies,  we  believe  that  the  case  for  reform  will 
emerge,  both  clearly  and  compellingly. 

For  the  most  part,  the  chapter  will  describe  the  main  currents  of  existing 
law  applicable  in  Ontario;  some  of  the  details,  insofar  as  they  are  relevant  to  a 
consideration  of  the  various  options  for  reform,  await  the  subsequent  chapter 
outlining  our  recommendations.  In  addition,  many  of  the  specific  legal  issues  that 
the  Commission  will  address  in  the  later  chapter  will  not  form  an  essential  part 
of  the  present  discussion,  although  the  existence  of  these  issues  may  well  be 
adverted  to  here.  Rather,  this  chapter  will  deal  with  the  law  relating  to  certain 
legal  questions  that  we  regard  as  more  or  less  basic  to  the  study  of  artificial 
insemination,  in  vitro  fertilization,  and  related  matters. 

For  example,  we  shall  discuss  the  question  of  eligibility  for  participation  in 
an  artificial  conception  programme  and  the  legal  status  of  artificially  conceived 
children.  These  questions  are  intimately  related  to  a  central  concern  that 
animated  the  Attorney  General  in  referring  the  Project  to  the  Commission, 
namely,  the  "best  interests"  of  the  children  conceived  by  means  of  the  new 
technologies. 

Before  turning  to  a  consideration  of  the  eligibility  of  persons  for  participa- 
tion in  artificial  conception  programmes,  we  shall  attempt  to  place  the  practice  of 
artificial  conception  in  what,  at  first  blush  at  least,  appears  to  be  its  fundamen- 
tally medical  perspective. 


2.     ARTIFICIAL  CONCEPTION  SERVICES 
AS  THE  PRACTICE  OF  MEDICINE 

In  this  section,  we  shall  discuss  whether  the  provision  of  artificial  concep- 
tion services  constitutes  the  "practice  of  medicine"  under  the  Health  Disciplines 
Act. 2  Resolution  of  this  apparently  narrow  definitional  question  has  far-reaching 
practical  and  policy  implications.  Should  an  artificial  conception  procedure  be 
regarded  as  the  practice  of  medicine,  conduct  of  the  procedure  would  be 
relegated  to  individuals  licensed  to  practice  medicine  under  Part  III  of  the  Act  or 
to  persons  acting  under  their  supervision  or  direction.  Performance  of  the 
procedure  by  others,  therefore,  would  be  an  offence  under  that  Act,  punishable 
in  the  first  instance  by  fine,  and  subsequently  by  fine  or  imprisonment,  or  both.3 

As  we  shall  see,  one  rationale  for  declaring  a  certain  procedure  to  be  the 
practice  of  medicine  is  that  it  helps  to  preclude  unqualified  persons  from 
undertaking  the  procedure  and,  accordingly,  serves  to  promote  the  public 
welfare.  On  the  other  hand,  it  may  be  argued  that  certain  services  —  for 
example,  artificial  insemination  —  may  be  unavailable  to  some  infertile  persons 
because  such  services  are  either  geographically  or  financially  inaccessible. 
Consequently,  unless  the  procedure  clearly  is  such  as  to  require  professional 


2  Health  Disciplines  Act,  R.S.O.  1980,  c.  196. 

3  Ibid.,  ss.  52  and  67. 
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medical  attention  for  reasons  of,  for  example,  health  and  safety,  it  may  be 
thought  inadvisable  to  prohibit  people  from  making  their  own  arrangements. 

As  we  have  explained  earlier,4  artificial  insemination  is  a  simpler  procedure 
than  in  vitro  fertilization;  it  does  not  demand  as  great  an  expertise,  nor  is  the 
necessary  apparatus  as  elaborate.  Consequently,  artificial  insemination  can  be 
performed  far  more  easily  by  nonmedical  persons  who  have  acquired  the 
requisite  skill  and  knowledge;  indeed,  there  have  been  accounts  of  artificial 
insemination  having  been  conducted  by  laypersons.5  It  is  the  simplicity  of  the 
procedure,  and  its  concomitant  accessibility,  that  as  a  practical  matter  renders  the 
question  of  the  status  of  artificial  insemination  a  problem  that  we  believe  should 
be  specifically  addressed.  The  issue  whether  I.V.F.  constitutes  the  practice  of 
medicine  may  be  less  controversial  since,  by  its  very  nature,  it  must  ordinarily  be 
performed  in  a  clinical  setting  by  qualified  professionals.  However,  one  need  not 
be  a  physician  to  attain  the  essential  skills. 

Turning  to  the  definition  of  the  "practice  of  medicine"  in  Part  III  of  the 
Health  Disciplines  Act,  we  observe  that  its  very  general  language  affords  little 
guidance  concerning  its  ambit.  The  "practice  of  medicine"  is  defined  simply  to 
include  "the  practice  of  surgery  and  obstetrics".6  Prior  to  the  enactment  of  The 
Health  Disciplines  Act,  1974, ,7  except  for  a  very  brief  period  in  the  1920's,8  the 
expression  "practice  of  medicine"  was  not  defined.  However,  having  regard  to 
the  extensive  mandate  given  to  the  College  of  Physicians  and  Surgeons  of  Ontario 
under  the  Health  Disciplines  Act,9  any   determination   that   it  might   make 


4  See  supra,  ch.  2,  sec.  3(b)(i)  and  (ii). 

5  See,  for  example,  The  Toronto  Star,  Toronto  (April  25,  1983),  at  D2. 

6  Supra,  note  2,  s.  45(f). 

7  S.O.  1974,  c.  47. 

8  In  1923,  The  Ontario  Medical  Act,  1923,  S.O.  1923,  c.  35,  s.  2,  provided  as  follows: 

2.  Every  person  shall  be  deemed  to  practise  medicine  within  the  meaning  of 
this  Act  who  holds  himself  out  as  being  able  to  diagnose,  treat,  operate  or  prescribe 
for  any  human  disease,  pain,  injury,  disability  or  physical  condition  or  who  shall 
either  offer  or  undertake  by  any  means  or  method  to  diagnose,  treat,  operate  or 
prescribe  for  any  human  disease,  pain,  injury,  disability  or  physical  condition. 

This  provision  was  repealed  by  The  Ontario  Medical  Act,  1925,  S.O.  1925,  c.  48,  s.  3. 
For  a  discussion  of  the  background  to  these  developments,  see  McNab,  A  Legal  History  of 
the  Health  Profession  in  Ontario  —  A  Study  for  the  Committee  on  the  Healing  Arf 
(1970),  at  46-48. 

9  Section  46(2)  of  the  Health  Disciplines  Act,  supra,  note  2,  provides  that  it  is  the  mandate 
of  the  College 

(a)  to  regulate  the  practice  of  medicine  and  to  govern  its   members  in 
accordance  with  this  Act,  the  regulations  and  the  by-laws; 

(b)  to  establish,   maintain  and  develop  standards  of  knowledge  and  skill 
among  its  members; 

(c)  to  establish,  maintain  and  develop  standards  of  qualification  and  practice 
for  the  practice  of  medicine; 
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concerning  whether  specific  activities  fall  within  the  ambit  of  the  practice  of 
medicine  would  be  particularly  persuasive.  In  addition,  the  Council  of  the 
College  of  Physicians  and  Surgeons  of  Ontario,  which  is  the  governing  body,  is 
empowered,  subject  to  the  approval  of  the  Lieutenant  Governor  in  Council  and 
with  the  prior  review  of  the  Minister  of  Health,  to  make  regulations  "governing 
standards  of  practice  for  the  profession"  and  "authorizing  persons  other  than 
members  [of  the  College]  to  perform  specified  acts  in  the  practice  of  medicine 
under  the  supervision  or  direction  of  a  member".10  This  last  provision  is 
particularly  relevant  in  the  case  of  artificial  insemination:  even  assuming  that  the 
procedure  constitutes  the  "practice  of  medicine",  its  relative  simplicity  may 
predispose  the  Council  to  permit  laypersons  to  perform  it  under  a  physician's 
"supervision  or  direction". 

Very  little  attention  has  been  given  to  the  meaning  of  the  term  "practice  of 
medicine"  in  the  case  law.  The  most  comprehensive  discussion  of  this  issue  can 
be  found  in  In  re  Ontario  Medical  Act.11  In  that  case,  the  Lieutenant  Governor  in 
Council  referred  to  the  Ontario  Court  of  Appeal  the  question  whether  or  not  the 
words  "to  practise  medicine"  (as  opposed  to  "surgery")  in  section  49  of  The 
Ontario  Medical  Act12  meant  to  attempt  to  cure  or  alleviate  disease  solely  by  the 
use  of  drugs  or  other  similar  substances. 

By  a  majority,  the  Court  of  Appeal  took  the  view  that  the  expression  "to 
practise  medicine",  although  difficult  to  construe  as  an  abstraction  divorced  from 
concrete  cases,  was  to  be  regarded  as  a  fluid  concept,  which  should  be 
interpreted  so  as  to  reflect  advances  in  scientific  knowledge  and  innovations  in 
technique. 13  The  approach  of  certain  of  the  justices  appeared  to  follow  from  their 
perception  that  the  policy  of  The  Ontario  Medical  Act  was  to  protect  the  public 


(d)  to  establish,  maintain  and  develop  standards  of  professional  ethics  among 
its  members; 

(e)  to  administer  this  Part  and  perform  such  other  duties  and  exercise  such 
other  powers  as  are  imposed  or  conferred  on  the  College  by  or  under  any 
Act; 

(f)  such  other  objects  relating  to  human  health  care  as  the  Council  considers 
desirable, 

in  order  that  the  public  interest  may  be  served  and  protected. 

With  respect  to  by-laws  that  may  provide  for  a  code  of  ethics,  see  ibid.,  s.  51(l)(k). 

10  Ibid.,  s.  50(g)  and  (k). 

11  (1906),  13  O.L.R.  501  (C.A.). 

12  R.S.O.  1897,  c.  176.  Section  49  provided,  inter  alia,  that  "[i]t  shall  not  be  lawful  for 
any  person  not  registered  to  practise  medicine,  surgery  or  midwifery  for  hire,  gain,  or 
hope  of  reward",  and  then  provided  a  penalty  for  contravention  of  the  section.  It  should 
be  noted  that  the  present  prohibition  in  s.  52(1)  of  the  Health  Disciplines  Act,  supra,  note 
2,  makes  no  reference  to  financial  or  other  reward. 

13  In  a  dissenting  judgment,  Mr.  Justice  Meredith  interpreted  the  words  "to  practise 
medicine"  in  a  restrictive  fashion,  confining  its  meaning  to  "the  art  of  healing  the  sick  by 
means  of  medicines  or  drugs":  supra,  note  11,  at  519. 
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from  unqualified  persons,  rather  than  to  protect  the  monopoly  on  the  provision  of 
health  care  services  enjoyed  by  the  medical  profession. 

Having  regard  to  the  paucity  of  statutory  or  judicial  guidance,14  it  cannot  be 
stated  unequivocally  that  artificial  insemination  is  or  is  not  the  practice  of 
medicine  within  the  meaning  of  the  Health  Disciplines  Act.  It  would  appear, 
however,  that  if  the  practice  of  medicine,  as  suggested  by  the  majority  in  In  re 
Ontario  Medical  Act,  were  to  be  regarded  as  an  elastic,  rather  than  a  static, 
concept,  capable  of  expansion  to  accommodate  innovation,  artificial  insemina- 
tion, now  a  generally  accepted  treatment  for  infertility,  would  be  within  its 
embrace.  So,  too,  would  other  artificial  conception  procedures,  such  as  I.V.F., 
which,  as  we  have  said,  demand  a  more  sophisticated  expertise. 

The  view  that,  in  Ontario  at  least,  the  practice  of  medicine  includes  artificial 
insemination  is  supported  by  the  fact  that,  since  1974,  artificial  insemination  has 
been  listed  in  the  Schedule  of  Benefits  under  the  Ontario  Health  Insurance  Plan. 
Indeed,  the  fiscal  year  1983-84,  the  Plan  paid  for  almost  10,000  inseminations.15 

Further  support  for  the  conclusion  that,  as  a  matter  of  law,  artificial 
insemination  would  be  regarded  as  the  practice  of  medicine  can  be  found  by 
having  regard  to  the  various  facets  of  the  procedure.  As  we  described  in  more 
detail  in  chapter  2,  artificial  insemination  involves  not  only  the  intravaginal  or 
intrauterine  placement  of  semen,  but,  properly  done,  also  involves  several 
ancillary  procedures,  most  of  which  have  a  decidedly  medical  character. 

Artificial  insemination  is  a  procedure  that  is  not  without  danger.  There  is  a 
risk  of  infection  and  a  risk  of  penetration  of  the  cervix.  The  injection  of  semen 
into  the  uterus  could  cause  a  severe  reaction,  and  possibly  death.  Complications 


14  In  R.  v.  Wong,  [1979]  6  W.W.R.  163  (Alta.  Prov.  Ct.),  the  accused  acupuncturist  had 
been  charged  with  unlawfully  practising  medicine  in  violation  of  the  Alberta  Medical 
Profession  Act,  1975,  SA.  1975,  c.  26,  s.  64(l)(a).  In  finding  the  accused  not  guilty, 
Stevenson  Prov.  Ct.  J.  took  the  view  that  the  prime  object  of  the  legislation  was  "the 
protection  of  the  monopoly  of  practising,  and  not  the  protection  of  the  public  against  the 
quacks  or  unregistered"  (at  168-70,  quoting  Garrow  J. A.  in  In  re  Ontario  Medical  Act, 
supra,  note  11,  at  511-12).  Further,  he  held  that  the  words  "to  practise  medicine"  should 
be  strictly  interpreted  in  the  context  of  s.  64. 

After  reviewing  the  interpretation  given  to  the  term  "practice  of  medicine"  in 
previous  decisions,  including  In  re  Ontario  Medical  Act,  Stevenson  Prov.  Ct.  J.  observed 
that,  "[i]nsofar  as  the  evidence  discloses,  it  [acupuncture]  is  not  recognized  by  the 
Alberta  College  of  Physicians  and  Surgeons  as  a  branch  of  'medicine',  nor  is  it  taught  as 
an  approved  course  of  medical  education  at  any  university  in  North  America"  (at  174). 

Other  cases  have  been  concerned  with  whether  the  number  of  the  impugned  acts 
was  sufficient  to  constitute  the  practice  of  medicine:  see,  for  example,  R.  v.  Whelan 
(1900),  4  C.C.C.  277  (Ont.  Co.  Ct.);  R.  v.  Cruikshanks  (1914),  7  Alta.  L.R.  92,  16 
D.L.R.  536  (S.C.);  and  R.  v.  Armstrong  (1911),  18  C.C.C.  72  (Sask.  Pol.  Ct.). 

15  See  supra,  ch.  2,  note  26.  See,  also,  Ontario,  Ministry  of  Health,  Ontario  Health 
Insurance  Plan,  Schedule  of  Benefits  —  Physician  Senices  (April  1,  1984).  Artificial 
insemination  is  classified  as  Code  Item  G367  under  the  rubric  of  Gynaecology  in 
Diagnostic  and  Therapeutic  Procedures. 
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may  also  arise  from  the  injection  of  air.  That  these  risks  are  associated  with  the 
procedure  favours  restricting  its  performance  to  individuals  with  assured  knowl- 
edge and  technical  expertise,  and  militates  against  leaving  it  to  the  untutored  or 
inexperienced.  However,  it  does  bear  repeating  that,  even  if  the  procedure  were 
declared  to  be  the  practice  of  medicine,  it  would  still  be  possible  to  make 
regulations  permitting  laypersons  to  perform  the  procedure  themselves,  so  long 
as  they  did  so  under  the  "supervision  or  direction"  of  a  doctor. 

Turning  to  the  question  whether  I.V.F.  constitutes  the  practice  of  medicine, 
we  have  seen  that,  even  more  than  artificial  insemination,  I.V.F.  is  dependent 
upon  scientific  processes.  The  technique  of  acquiring  ova  by  laparoscopy,  the 
fertilization  of  the  ova  in  vitro,  and  the  placement  of  such  ova  in  the  uterus,  as 
well  as  cryostoring  gametes,  are  highly  technical  procedures. 

The  continuing  experimentation  in  respect  of  I.V.F.  —  or,  to  put  it  another 
way,  the  only  very  recent  application  of  I.V.F.  to  circumvent  infertility  in 
humans  —  does  not,  in  itself,  conclusively  establish  that  it  is  not  the  practice  of 
medicine.  Moreover,  the  fact  that  professionals  other  than  doctors  are  involved  in 
such  procedures  is  no  more  determinative  of  the  status  of  I.V.F.  than  is  the  fact 
that  laypersons  can  perform  artificial  insemination.16 

One  commentator  suggested  in  1975  that,  while  I.V.F.  is  still  experimental 
in  nature,  it  may  be  more  apt  to  call  it  therapeutic  innovation  rather  than  pure 
experimentation.17  Medicine,  and  particularly  I.V.F,  have  come  quite  some 
distance  since  1975.  As  we  have  seen  from  the  majority  decision  in  the  In  re 
Ontario  Medical  Act  case,18  the  concept  of  the  practice  of  medicine  should  be 
regarded  as  an  expanding  and  flexible  one,  having  regard  to  continuing  advances 
in  the  discipline.19 

Moreover,  experimentation  itself  is  hardly  unique  to  I.V.F:  it  clearly  is 
involved  in  a  very  great  deal  of  the  more  traditional  "practice  of  medicine". 
While,  then,  the  experimental  portion  of  I.V.F.  may  well  bring  together 
professionals  from  several  disciplines,  it  is  not  unreasonable  to  suggest  that,  to 
the  extent  that  the  existing  procedure  is  designed  and  actually  used  to  treat 
infertility,  it  is  the  practice  of  medicine,  or  has  a  dominant  practice  of  medicine 
component. 

To  this  point,  we  have  considered  the  question  whether  artificial  conception 


16  The  fact  that  I.V.F.  has  not  been  listed  in  the  O.H.I. P.  Schedule  of  Benefits  is  also  not 
conclusive.  There  may  be  several  reasons  for  its  exclusion,  including,  perhaps,  its 
relative  novelty.  Indeed,  not  all  procedures  that  are  clearly  medical  are  covered  by  the 
Plan. 

17  See  Dickens,  "What  is  a  medical  experiment?"  (1975),  113  Can.  Med.  Ass'n  J.  635. 

18  Supra,  note  11. 

19  The  Committee  on  Endocrinology  and  Fertility  of  The  Society  of  Obstetricians  and 
Gynaecologists  of  Canada  has  stated  that  I.V.F.  "is  a  recognized  and  acceptable  form  of 
treatment  for  infertility,  not  treatable  by  other  means":  "Statement  on  In-Vitro  Fertiliza- 
tion and  Embryo-Transfer",  published  in  the  Society's  Bulletin,  Vol.  VI,  No.  3, 
May /June,  1984,  at  4. 
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services  as  such  constitute  the  practice  of  medicine.  As  indicated  in  the  preceding 
paragraph,  we  have  more  or  less  assumed  that  these  procedures  would  be  used  to 
circumvent  the  problem  of  infertility.  But  the  question  discussed  here  cannot  be 
considered  exclusively  from  the  standpoint  of  whether  artificial  insemination  and 
I.V.F.  are  somehow  inherently  medical  procedures  that  should  be  performed  only 
by  doctors. 

It  will  be  recalled  that  a  further  issue  arising  from  In  re  Ontario  Medical  Act 
concerned  the  underlying  basic  assumption  that  the  practice  of  medicine  is 
designed  to  alleviate  "disease".  We  raise  this  matter  not  because  we  believe  that 
infertility  is  not  a  disease.20  Rather,  the  issue  may  prompt  ethical  and  philosophi- 
cal questions  concerning  the  role  of  artificial  conception  technology  and  of 
doctors  where  the  treatment  is  not,  in  fact,  intended  to  circumvent  problems  of 
infertility.  For  example,  an  unmarried  woman  without  a  male  partner  may  seek 
A.I.D. ,  or  a  woman  may  wish  to  use  the  services  of  a  surrogate  mother  simply  to 
avoid  the  inconvenience  or  risk  of  pregnancy.  The  focus,  in  the  Court  of  Appeal, 
on  the  practice  of  medicine  as  the  cure  or  alleviation  of  disease  may  serve,  then, 
to  put  this  type  of  use  of  artificial  conception  into  a  somewhat  different,  not 
purely  medical,  perspective.  It  may  perhaps  be  argued  that,  to  the  extent  that 
artificial  conception  is  used  notwithstanding  the  absence  of  infertility  or  genetic 
impairment,  it  is  not  in  fact  the  practice  of  medicine  relegated  to  the  medical 
profession. 

At  the  beginning  of  this  section,  we  noted  that  one  reason  for  expressly 
declaring  artificial  conception  procedures  to  be  the  "practice  of  medicine"  is 
that,  by  bringing  the  procedures  under  the  Health  Disciplines  Act,  unqualified 
people  would  be  precluded  from  offering  and  undertaking  such  procedures.  In 
other  words,  a  declaration  of  the  kind  just  described  would  promote  public  health 
and  welfare. 

The  Commission  acknowledges  the  fact  that  artificial  conception  services 
may  be  difficult  to  obtain  for  some  persons  who  live  far  from  an  appropriately 
trained  medical  practitioner  and  who  cannot  afford  to  travel  the  distance  for  such 
services.  However,  we  have  concluded  that  the  need  to  protect  the  public,  by 
ensuring  the  provision  of  adequate  health  care,  is  a  compelling  justification  for 
expressly  limiting  all  types  of  artificial  conception  procedures  to  physicians. 

The  notion  that  legislation  designating  artificial  conception  procedures  to  be 
the  "practice  of  medicine"  is  to  protect  the  public  from  the  dangers  arising  from 
unqualified  persons  performing  such  procedures  may,  at  first  blush,  seem  not  to 
carry  the  same  weight  in  the  context  of  artificial  insemination  as  it  does  in  the 
context  of  I.V.F. ,  having  regard  to  the  relative  simplicity  of  the  former  type  of 


20  See  the  discussion,  infra,  this  ch.,  sec.  (3)(b)(ii),  concerning  whether  infertility  is  a 
"handicap"  under  the  Ontario  Human  Rights  Code,  1981,  S.O.  1981,  c.  53.  See,  also, 
Queensland,  Report  of  the  Special  Committee  Appointed  by  the  Queensland  Government 
to  Enquire  into  the  Laws  Relating  to  Artificial  Insemination,  In  Vitro  Fertilization  and 
Other  Related  Matters  (1984)  (hereinafter  referred  to  as  "Queensland  Report"),  at  17, 
where  it  was  noted  that  some  written  submissions  challenged  the  assertion  that  infertility 
is  a  disease. 
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procedure.  However,  paradoxically,  its  very  simplicity  may  well  give  rise  to  the 
need  for  greater  care:  the  temptation  of  laypersons  to  perform  the  procedure 
without  any  medical  assistance  or  direction  is  presumably  stronger  in  the  case  of 
artificial  insemination.  Accordingly,  it  is  not  unreasonable  to  speculate  that  the 
medical  complications  that  may  arise  in  artificial  insemination  are  less  likely  to 
be  prevented,  detected,  or  treated  where  only  laypersons  are  involved. 

We  do  recognize,  of  course,  that  the  very  factors  that  would  leave  open  the 
potential  for  such  adverse  medical  consequences  in  the  case  of  artificial 
insemination  —  that  is,  the  general  ease  of  application  and,  therefore,  the 
increased  likelihood  of  its  use  by  untutored  laypersons  —  also  militate  against  the 
efficacy  of  declaring  the  procedure  to  be  the  practice  of  medicine:  clandestine 
performance  of  the  procedure  would  be  difficult  to  detect,  thereby  reducing  the 
significance  of  any  sanctions  that  might  be  imposed  on  a  layperson  for  carrying 
out  the  practice.  However,  we  are  firmly  of  the  view  that  the  possibility  of 
occasional  surreptitious  performance  of  artificial  insemination  by  nonmedical 
persons  ought  not  to  govern  what  we  believe  to  be  necessary  law  reform  in  the 
public  interest. 

The  same  view  applies  to  the  practice  of  I.V.F.,  although,  as  we  have 
indicated,  the  greater  complexity  of  the  I.V.F.  procedure  seems  much  more  likely 
to  assure  a  proper  measure  of  medical  control  at  the  present  time.  But,  as  in  the 
case  of  artificial  insemination,  we  believe  the  applicability  of  legislation, 
regulations,  and  ethical  codes  governing  doctors  should  not  be  left  to  conjecture. 
Rather,  legislation  should  be  enacted  to  clarify  what  we  see  as  the  unique  and 
exclusive  role  of  the  medical  profession  in  the  provision  of  artificial  conception 
services. 


3.     ELIGIBILITY  TO  PARTICIPATE  IN 

ARTIFICIAL  CONCEPTION  PROGRAMMES 

In  this  section,  we  shall  discuss  the  law  respecting  participation  in  artificial 
conception  programmes.  Is  there  a  legal  right  to  parenthood?  May  legislation 
prohibit  access  to  artificial  insemination  or  I.V.F.  programmes  or  discriminate 
among  potential  participants?  What  avenues,  if  any,  are  open  to  persons  denied 
access  to  artificial  conception  technologies  by  individual  physicians  or  hospitals? 

(a)   International  provisions 

Where  nature  presents  barriers  to  the  conception  of  a  child,  any  claim  to  a 
legal  right  to  parenthood  would  have  seemed,  at  one  time,  to  be  rather  academic. 
Yet,  as  we  have  seen,  the  ability  of  medicine  to  circumvent  the  consequences  of 
infertility  has  given  new  force  to  this  issue. 

Indeed,  the  right  to  remain  free  to  found  a  family  has  achieved  wide 
recognition,  and  has  received  strong  legal  and  moral  support  at  international  and 
national  levels.  Further,  while  nature  may  seem  to  distinguish  between  the 
reproductively  capable  and  the  reproductively  incapable  or  less  capable,  legal 
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discrimination  on  grounds  of  disability  or  handicap  is  becoming  increasingly 
proscribed. 

The  1948  Universal  Declaration  of  Human  Rights,  proclaimed  by  the 
United  Nations,  recognizes  the  right  of  everyone  to  have  children.  However,  this 
right  is  rather  amorphously  worded  and,  perhaps,  may  have  been  imperfectly 
constituted  if  the  intention  was  to  achieve  maximum  amelioration  in  law  of  the 
plight  of  infertile  couples:  while  the  Universal  Declaration  may  protect  reproduc- 
tive initiatives  of  competent  persons  who  are  fertile,  it  appears  to  oblige  no 
person,  organization,  or  government  to  offer  services  to  the  infertile. 

The  Universal  Declaration  has  been  given  more  specific  effect  and  a 
potential  for  enforceability  through  two  covenants,  namely,  the  International 
Covenant  on  Economic,  Social  and  Cultural  Rights,  and  the  International 
Covenant  on  Civil  and  Political  Rights,  both  of  which  came  into  force  in  1976 
and  have  been  ratified  by  Canada.  It  is  significant  that  Canada  has  also 
subscribed  to  an  optional  protocol  to  the  International  Covenant  on  Civil  and 
Political  Rights,  which  allows  Canadian  nationals  to  complain  of  alleged  viola- 
tions committed  in  Canada.  The  United  Nations  Human  Rights  Committee, 
which  administers  the  Covenant,  may  then  investigate  the  allegations,  record 
findings,  and  initiate  remedies. 

The  Covenant  on  Economic,  Social  and  Cultural  Rights  provides  in  Article 
2  as  follows: 

1.  Each  State  Party  to  the  present  Covenant  undertakes  to  take  steps  ...  with  a 
view  to  achieving  progressively  the  full  realization  of  the  rights  recognized  in 
the  present  Covenant  by  all  appropriate  means,  including  particularly  the 
adoption  of  legislative  measures. 

Article  10  provides: 

The  States  Parties  to  the  present  Covenant  recognize  that: 

1 .  The  widest  possible  protection  and  assistance  should  be  accorded  to  the  family 
...  particularly  for  its  establishment.... 

Article  15  provides: 

1.  The  States  Parties  to  the  present  Covenant  recognize  the  right  of  everyone:  ... 
(b)  To  enjoy  the  benefits  of  scientific  progress  and  its  applications.... 

3.  The  States  Parties  to  the  present  Covenant  undertake  to  respect  the  freedom 
indispensable  for  scientific  research  and  creative  activity. 

Taken  together,  these  provisions  may  require  ratifying  States  to  protect  the 
establishment  of  families,  by  legislation  if  possible  and  necessary,  and  to  afford 
individuals  access  to  such  "benefits  of  scientific  progress  and  its  applications"  as 
artificial  means  of  conception,  or  at  least  not  to  deny  that  access  where  it  is 
available.  In  Canada,  provincial  health  facilities  include  infertility  services, 
provincial  health  insurance  plans  accommodate  artificial  insemination,  and 
several  centres  have  recently  established  I.V.F.  programmes.  It  may  appear 
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anomalous  that  such  services  are  available,  but  with  no  specific  legislation 
governing  their  functions  and  access  to  them  by  members  of  the  community. 

The  other  relevant  international  covenant  that  Canada  has  ratified  is  the 
International  Covenant  on  Civil  and  Political  Rights.  Article  23  of  the  Covenant 
provides  as  follows: 

1 .  The  family  is  the  natural  and  fundamental  group  unit  of  society  and  is  entitled 
to  protection  by  society  and  the  State. 

2.  The  right  of  men  and  women  of  marriageable  age  to  marry  and  to  found  a 
family  shall  be  recognized. 

Article  2  of  the  Covenant  requires  States  to  undertake  to  respect  the  rights 
recognized  in  the  Covenant  "without  distinction  of  any  kind,  such  as  race, 
colour,  sex,  language,  religion,  political  or  other  opinion,  national  or  social 
origin,  property,  birth  or  other  status". 

If  access  to  means  of  artificial  conception  were  offered  or  permitted  on  a 
restricted  basis,  this  might  raise  legal  questions  under  the  International  Covenant 
on  Civil  and  Political  Rights.  As  indicated  above,  because  Canada  has  subscribed 
to  the  optional  protocol  to  the  Covenant,  Canadian  nationals  may  take  the  matter 
to  the  United  Nations  Human  Rights  Committee. 

It  is  unclear,  however,  whether  marital  status  or,  for  instance,  sexual 
orientation  are  precluded  grounds  of  discrimination  under  Article  23.  The 
language  of  this  provision  may  suggest  that  marriage  is  a  legitimate  precondition 
of  the  exercise  of  the  right  to  found  a  family,  consistent  with  the  social 
significance  of  the  family.  It  may  also  indicate  that  married  persons  may  require 
that  they  be  afforded  access  to  artificial  insemination  and  I.V.F.  However,  it  is 
not  clear  that  they  may  be  protected  where,  in  attempting  to  found  a  family,  they 
involve  a  third  person  who,  for  example,  agrees  to  donate  gametes. 

The  general  unenforceability  of  the  international  legal  order  presents  a 
serious  dilemma.  The  gap  between  subscribing  to  high  principles  and  the  actual 
conduct  of  States  can  only  infrequently  be  narrowed  by  resort  to  international 
legal  agencies  and  tribunals,  since  these  bodies  lack  compulsory  jurisdiction. 
Moreover,  it  is  uncertain  whether  Canadian  courts  would  give  effect  to  the 
international  undertakings  described  above  in  the  course  of  domestic  litigation. 

While,  in  a  federal  state,  the  national  authority  that  adheres  to  an  interna- 
tional agreement  has  a  legal  obligation  to  act  in  good  faith  in  exercising  power  to 
enact  compatible  national  provisions,  it  is  for  the  constituent  governments  to 
decide  whether  to  pass  legislation  that  would  implement  treaties  covering  matters 
within  their  exclusive  jurisdiction.21  In  some  cases,  federal  and  provincial 
statutes  may  be  interpreted  so  as  to  make  them  compatible  with  international 
obligations.    But  the   federal   government   lacks   legal   means   to  compel   the 


21    See  Hogg,  Constitutional  Law  of  Canada  (1977),  at  185.  See,  also,  A.G.-Can.  v.  A.-G. 
Ont.  (Labour  Conventions),  (1937]  A.C.  326,  discussed  in  Hogg,  at  189-90. 
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provinces  to  enact  legislation  consistent  with  international  undertakings  entered 
into  by  the  federal  government. 

(b)    NATIONAL  PROVISIONS  RELATING  TO 
DISCRIMINATION  AND  CIVIL  RIGHTS 

We  now  turn  to  national  legislative  provisions  relating  to  discrimination  and 
civil  rights  —  provisions  that  have  far  more  impact  on  the  issue  under  discussion 
than  international  law  and  conventions.  The  Canadian  Charter  of  Rights  and 
Freedoms22  and  the  Ontario  Human  Rights  Code,  198123  raise  two  separate  and 
distinct  issues  relating  to  access  to  the  new  reproductive  technologies  under 
consideration.  The  first  issue  is  whether  legislation  or  the  private  actions  of 
individuals  that  would  preclude  resort  to  all  or  any  of  these  technologies  would 
contravene  the  rights  and  freedoms  guaranteed  by  the  Charter  or  the  Ontario 
Human  Rights  Code,  1981.  The  second  issue  is  whether  legislation  or  private 
conduct  could  discriminate  among  potential  beneficiaries  of  these  technologies 
where  all  or  any  of  the  artificial  conception  technologies  are  being  practised.  For 
example,  it  must  be  asked  whether  resort  to  the  technologies  could  lawfully  be 
restricted  to  married  couples. 

(i)     Canadian  Charter  of  Rights  and  Freedoms 

a.      General 

Prior  to  outlining  the  Charter's  possible  effect  on  legislation  and  individual 
actions  respecting  the  provision  of  artificial  conception  services  and  access  to 
such  services,  a  general  overview  of  the  Charter  is  in  order. 

First,  regarding  the  applicability  of  the  Charter,  section  32(1)  reads: 

32. -(1)   This  Charter  applies 

(a)  to  the  Parliament  and  government  of  Canada  in  respect  of  all  matters  within 
the  authority  of  Parliament  including  all  matters  relating  to  the  Yukon 
Territory  and  Northwest  Territories;  and 

(b)  to  the  legislature  and  government  of  each  province  in  respect  of  all  matters 
within  the  authority  of  the  legislature  of  each  province. 

There  would  seem  to  be  general  agreement  that  the  effect  of  section  32(1  )(b)  is  to 
make  the  Charter  applicable  to  all  laws  within  the  authority  of  the  legislature  of  a 
province.24  Moreover,  it  has  been  suggested  that,  as  a  result  of  section  52(1)  of 


22  Canadian  Charter  of  Rights  and  Freedoms,  being  Part  I  of  the  Constitution  Act,  1982, 
which  is  itself  Schedule  B  of  the  Canada  Act  1982,  c.  1 1  (U.K.). 

23  Supra,  note  20. 

24  See,  for  example,  Swinton,  "Application  of  the  Canadian  Charter  of  Rights  and 
Freedoms",  in  Tarnopolsky  and  Beaudoin  (eds.),  Canadian  Charter  of  Rights  and 
Freedoms:  Commentary  (1982)  41,  at  49,  and  Gibson,  "Distinguishing  the  Governors 
from  the  Governed:  The  Meaning  of  'Government'  under  Section  32(1)  of  the  Charter" 
(1983),  13  Man.  L.J.  505.  Compare  Manning,  Rights,  Freedoms  and  the  Courts  (1983). 
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the  Constitution  Act,  1982,  the  Charter  goes  further  by  invalidating  laws  that  are 
inconsistent  with  its  provisions.  Section  52(1)  provides  as  follows: 

52. -(1)  The  Constitution  of  Canada  is  the  supreme  law  of  Canada,  and  any  law 
that  is  inconsistent  with  the  provisions  of  the  Constitution  is,  to  the  extent  of  the 
inconsistency,  of  no  force  or  effect. 

While,  having  regard  to  section  32(1)  alone,  it  might  appear  that  the  applicability 
of  the  Charter  is  restricted  exclusively  to  acts  of  legislative  bodies,  the  reference 
in  section  52(1)  to  "any  law"  seems  to  expand  the  application  of  the  Charter  to, 
for  example,  the  common  law.25 

For  our  purposes,  more  critical  than  the  applicability  of  the  Charter  to 
common  law  rules  is  the  question  whether  the  Charter  may  be  used  to  challenge 
private  conduct,  as  opposed  to  legislative  measures.  For  example,  could  the 
Charter  be  used  where  a  physician  or  fertility  clinic  denies  access  to  artificial 
conception  services  to  unmarried  women? 

While  clearly  the  law  respecting  the  Charter  is  evolving,  the  weight  of 
opinion  at  present  appears  to  be  that  the  Charter  cannot  be  successfully  invoked 
to  invalidate  private  conduct.  This  view  is  founded  essentially  on  the  language  of 
section  32(1),  although  it  may  be  said  that  section  52(1)  does  not  detract  at  all 
from  this  argument.26 

A  more  difficult  question  concerns  the  applicability  of  the  Charter  to,  for 
example,  restrictive  or  prohibitory  rules  established  by  public  hospitals.  Since  the 
Charter  applies  to  governmental  bodies,  the  answer  depends  on  whether  public 
hospitals  are  to  be  regarded  as  agencies  of  the  Crown.  In  this  connection,  it 
should  be  noted  that  no  place  may  be  operated  or  used  for  the  purposes  of  a 
hospital  without  the  approval  of  the  Lieutenant  Governor  in  Council,  on  the 
recommendation  of  the  Minister  of  Health.27  Moreover,  a  hospital  is  authorized 
by  the  Public  Hospitals  Act  to  pass  by-laws,  subject  to  the  Minister's  approval.28 
Such  by-laws  may  provide,  for  example,  for  the  appointment  of  a  medical 
advisory  committee,  which  must  make  recommendations  to  the  hospital  board 
respecting,  inter  alia,  the  quality  of  medical  care  provided,  and  must  supervise 
the  practice  of  medicine  in  the  hospital.29  In  short,  leaving  aside  the  creation  of 
public  hospitals,  the  functioning  of  such  hospitals  clearly  has  a  public,  govern- 
mental aspect  to  it,  not  so  much  in  the  daily  operation  of  the  institutions  as  in  the 
statutory  authority  to  pass  by-laws  and  the  accountability  of  the  hospitals  to  the 
Minister  of  Health. 


25  See,  for  example,  Pratt,  "The  Charter  and  How  to  Approach  it:  A  Guide  for  the  Civil 
Practitioner"  (1983),  4  Advocates'  Q.  425,  and  Gibson,  supra,  note  24,  at  514. 

26  See  Swinton,  supra,  note  24,  at  49.  But  see  Gibson,  "The  Charter  of  Rights  and  the 
Private  Sector"  (1982),  12  Man.  L.J.  213. 

27  Public  Hospitals  Act,  R.S.O.  1980,  c.  410,  s.  4(2). 

28  Ibid.,  s.  9(1). 

29  R.R.O.  1980,  Reg.  865,  s.  7(1)  and  (6). 
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Having  regard,  then,  to  the  likely  purpose  of  the  Charter  —  to  protect 
individuals  from  actions  of  the  organs  of  government  that  infringe  certain  rights 
—  and  to  the  intimate  nexus  between  the  government  and  the  rules  governing  the 
creation,  operation,  and  funding  of  public  hospitals,  it  may  be  suggested  that 
actions  by  public  hospitals  that  infringe  the  fundamental  rights  and  freedoms 
enshrined  in  the  Charter  may  be  challenged  under  the  latter  legislation.  Again, 
section  32(1)  provides  that  the  Charter  comprehends  "all  matters  within  the 
authority  of  the  legislature  of  each  province",  and  section  52(1)  invalidates  "any 
law"  that  is  inconsistent  with  the  Charter:  there  seems  to  be  no  reason  to  restrict 
these  sections  to  statutes  and  regulations  passed  by  legislatures.30  While  there 
certainly  are  many  grey  areas  concerning  the  ambit  of  the  phrases  just  quoted, 
the  nature  and  extent  of  ministerial  control  over  public  hospitals  argues  in  favour 
of  the  above  proposition.31 

We  turn  now  to  consider  the  specific  fundamental  rights  and  freedoms 
guaranteed  by  the  Charter.  The  first  point  to  bear  in  mind  is  that  the  rights  and 
freedoms  described  in  sections  7  to  15  are  not  absolute.  Rather,  under  section  1 
of  the  Charter,  it  is  made  clear  that  these  rights  and  freedoms  are  guaranteed 
"subject  only  to  such  reasonable  limits  prescribed  by  law  as  can  be  demonstrably 
justified  in  a  free  and  democratic  society". 

It  is  also  important  to  note  that  these  rights  and  freedoms  are  subject  to  the 
non  obstante  clause  in  the  Charter.  Section  33(1)  of  the  Charter  states  that 
"Parliament  or  the  legislature  of  a  province  may  expressly  declare  in  an  Act  of 
Parliament  or  of  the  legislature,  as  the  case  may  be,  that  the  Act  or  a  provision 
thereof  shall  operate  notwithstanding  a  provision  included  in  section  2  or  sections 
7  to  15  of  this  Charter". 

Where  there  has  been  a  violation  of  any  of  the  rights  or  freedoms 
guaranteed  by  the  Charter,  under  section  24(1)  the  injured  party  "may  apply  to  a 
court  of  competent  jurisdiction  to  obtain  such  remedy  as  the  court  considers 
appropriate  and  just  in  the  circumstances".  In  addition,  as  we  have  noted,  section 
52  of  the  Constitution  Act,  1982  provides  that  any  law  that  is  inconsistent  with 
the  provisions  of  the  Constitution  (including  the  Canadian  Charter  of  Rights  and 
Freedoms)  is,  "to  the  extent  of  the  inconsistency,  of  no  force  or  effect". 

b.      The  Prohibition  of  Artificial 
Conception  Technologies: 
Is  There  a  Right  to  Procreate? 

As  with  many  questions  concerning  the  Charter,  no  definitive  answer  can  be 
given  to  the  question  whether  it  guarantees  a  right  to  procreate;  clearly,  the 
Charter  makes  no  specific  mention  of  such  a  right.  While  section  26  of  the 


30  See,  generally,  abstracts  of  Charter  decisions  respecting  s.  32,  in  Laskin  et  al.  (eds.), 
The  Canadian  Charter  of  Rights  Annotated  (1984),  at  27-4  et  seq. 

31  See  Swinton,  supra,  note  24,  at  49-59.  See,  also,  Gibson,  supra,  note  24,  at  517,  where 
the  author  notes,  in  the  course  of  argument,  the  "  'governmental'  quality"  of  public 
hospitals. 
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Charter  states  that  the  guarantee  of  certain  rights  and  freedoms  by  specific 
Charter  provisions  "shall  not  be  construed  as  denying  the  existence  of  any  other 
rights  or  freedoms  that  exist  in  Canada",  it  appears  appropriate  to  look  primarily 
to  section  7  for  the  basis  of  any  procreative  right.  Section  7  provides: 

7.  Everyone  has  the  right  to  life,  liberty  and  security  of  the  person  and  the  right 
not  to  be  deprived  thereof  except  in  accordance  with  the  principles  of  fundamental 
justice. 

Having  regard  to  the  language  of  section  7,  it  is  useful  to  look  to  American 
constitutional  law  for  some  possible  guidance  concerning  its  scope  and  meaning. 
Over  the  last  half  century,  the  Supreme  Court  of  the  United  States  has  evolved  a 
qualified,  constitutionally-based  fundamental  right  of  privacy,32  which  includes, 
inter  alia,  the  right  to  procreate.33  The  right  of  privacy  is  based  on  the  American 
equivalent  of  section  7  of  the  Charter  —  the  due  process  clause  —  and  a  number 
of  other  Amendments  to  the  United  States  Constitution.  This  right  has  mani- 
fested itself  in  various  settings,  in  which  the  Supreme  Court  of  the  United  States 
has  held  unconstitutional  legislation  requiring  sterilization  of  some  criminals,34 
prohibiting  or  restricting  the  availability  of  contraceptives,35  and  prohibiting 
abortions  in  the  first  trimester  of  pregnancy.36 

Section  7  of  the  Charter  does  not  expressly  comprehend  a  right  to  procreate. 
But  can  it  be  said  that  section  7  may  give  rise  to  a  broadly  based  right  to  privacy 
—  a  right  that  would  include  a  right  to  procreate?  In  The  Queen  v.  Morgentaler,31 
Parker  A.C.J.H.C.  discussed,  inter  alia,  two  models  of  interpretation  respecting 
section  7.38  One  model  views  the  provision  as  dealing  narrowly  with  freedom 
from  arrest  and  detention  and  protection  from  arbitrary  interference  with  liberty. 
The  second,  broader  model,  which  His  Lordship  favoured,  sees  section  7  "as 
providing  broad  protections  for  the  individual  against  government  interference, 
protections  which  permit  substantive  review  of  a  wide  variety  of  laws  that 


32  See,  for  example,  Griswold  v.  Connecticut,  381  U.S.  479  (1965),  and  cases  following  it. 
Under  American  constitutional  law,  legislation  interfering  with  a  "fundamental  right"  — 
such  as  the  right  to  privacy  —  would  be  upheld  only  if  there  was  a  "compelling  state 
interest"  served  by  the  legislation:  see  Tribe,  American  Constitutional  Law  (1978),  esp. 
at  1000-12,  and  1019. 

33  See,  for  example,  Skinner  v.  Oklahoma,  316  U.S.  535  (1942).  Compare  Buck  v.  Bell, 
274  U.S.  200  (1927). 

34  Ibid. 

35  Griswold  v.  Connecticut,  supra,  note  32;  Eisenstadt  v.  Baird,  405  U.S.  438  (1971); 
Carey  v.  Population  Services,  431  U.S.  678  (1977);  and  Bolger  v.  Youngs  Drug  Products, 
103  S.  Ct.  2875  (1983). 

36  Roe  v.  Wade,  410  U.S.  113  (1973);  Planned  Parenthood  of  Central  Missouri  v.  Danforth, 
428  U.S.  52  (1976);  Belotti  v.  Baird,  428  U.S.  132  (1976);  Belotti  v.  Baird  II,  443  U.S. 
622  (1979);  and  City  of  Akron  v.  Akron  Reproductive  Health  Inc.,  103  S.  Ct.  2481 
(1983). 

37  (1984),  47  O.R.  (2d)  353  (H.C.J.). 

38  Ibid. ,  at  394  et  seq. 
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purport  to  infringe  or  breach  the  privacy  of  the  individual".39  He  went  on  to  say 
that,  "[u]nder  this  model,  the  word  'liberty'  would  include  reproductive 
liberty  ...".40  At  a  later  juncture,  Parker  A.C.J.H.C.  returned  briefly,  and  only 
in  passing,  to  this  theme:41 

This  analysis  would  support  the  proposition  that  certain  elements  of  the  right  to 
privacy  may  be  protected  by  s.  7  of  the  Charter.  The  decision  to  marry  and  to  have 
children  might  be  granted  constitutional  protection  because  they  are  considered 
deeply  rooted  in  our  traditions,  and  fundamental  to  our  way  of  life. 

Since,  however,  the  right  to  procreate  was  not  in  issue  in  the  case,  His  Lordship 
did  not  elaborate  on  the  point. 

If,  then,  Canadian  courts  were  prepared  to  read  into  the  Canadian  Charter 
of  Rights  and  Freedoms  a  right  to  privacy,  it  might  perhaps  be  argued  that 
prohibiting  resort  to  reproductive  technologies  in  the  case  of  infertile  couples 
would  be  a  violation  of  that  right  and,  therefore,  a  contravention  of  the  Charter. 
A  comparable  argument  may  be  made  regarding  those  whose  natural  reproduc- 
tion would  expose  their  children  to  the  risk  of  transmission  of  deleterious  genes. 

But  even  if  section  7  were  interpreted  to  give  rise  to  a  right  to  procreate,  it 
might  be  advanced  that  it  guarantees  only  that  the  "right  to  life,  liberty  and 
security  of  the  person"  will  not  be  denied  without  procedural  due  process. 
Accordingly,  legislation  prohibiting  resort  to  the  technologies  altogether  may  not 
result  in  any  infringement  of  any  right  enjoyed  by  virtue  of  section  7.  In  other 
words,  it  would  be  argued  that,  while  section  7  guarantees  procedural  due 
process,  it  does  not  guarantee  substantive  due  process,  thereby  denying  to  the 
courts  under  that  provision  the  right  to  adjudge  the  reasonableness  of  the 
legislation.  It  should  be  pointed  out,  however,  that  in  a  number  of  cases  courts 
have  held  that  section  7  does,  in  fact,  guarantee  both  procedural  and  substantive 
due  process.42 

In  addition  to  relying  on  section  7  to  dispute  the  constitutional  validity  of 
legislation  prohibiting  resort  to  the  reproductive  technologies  under  discussion,  it 
may  also  be  possible  to  found  an  argument  to  the  same  effect  based  on  section  15 
of  the  Charter,  which  will  come  into  force  on  April  17,  1985.  Section  15(1)  of 
the  Charter  states  as  follows: 

15.-(1)   Every  individual  is  equal  before  and  under  the  law  and  has  the  right  to  the 
equal  protection  and  equal  benefit  of  the  law  without  discrimination  and,   in 


39  Ibid.,  at  394-95. 

40  Ibid.,  at  395. 

41  Ibid.,  at  407. 


42  See,  for  example,  Reference  re  S.  94(2)  of  the  Motor  Vehicle  Act  (B.C.)  (1983),  42 
B.C.L.R.  364,  147  D.L.R.  (3d)  539  (C.A.),  and  R.  v.  Carriere  (1983),  2  C.R.D. 
850.60-10  (Ont.  Prov.  Ct.  (CD.)).  Compare,  for  example,  Re  Jamie  son  and  the  Queen 
(1982),  70  C.C.C.  (2d)  430,  142  D.L.R.  (3d)  54  (Que.  S.C.),  and  R.  v.  Holtnan  (1982), 
28  C.R.  (3d)  378,  16  M.V.R.  225  (B.C.  Prov.  Ct.),  affd  on  other  grounds  (1982),  2 
C.C.C.  (3d)  19,  143  D.L.R.  (3d)  748  (B.C.S.C). 


44 


particular,  without  discrimination  based  on  race,  national  or  ethnic  origin,  colour, 
religion,  sex,  age  or  mental  or  physical  disability. 

It  might  be  contended  that,  if  a  right  to  procreate  exists,  for  example  under 
section  7  of  the  Charter,  this  right  can  be  guaranteed  to  the  infertile  only  if  they 
are  provided  with  equal  opportunity,  having  regard  to  their  physical  disability. 
Thus,  if  the  Charter  guarantees  a  right  to  procreate  to  all,  that  right  can  be 
enjoyed  by  infertile  couples  only  if  the  law  does  not  impose  any  obstacles  to  the 
use  of  the  new  technologies. 

One  answer  to  this  argument  may  be  that,  indeed,  all  citizens  would  be 
treated  equally  under  a  law  that  prohibits  any  resort  to  reproductive  technologies. 
Both  those  who  are  fertile  and  those  who  are  infertile  would  enjoy  the  same  right 
or,  rather,  lack  thereof,  to  the  technologies.  It  may  be  granted  that  such  a  law 
would  leave  those  who  are  fertile  to  their  own  devices,  while  potentially 
condemning  the  infertile  to  a  childless  future.  Moreover,  fertile  couples  seeking 
to  avoid  the  transmission  of  genetic  diseases  by  the  use  of  artificial  conception 
would  also  fall  prey  to  the  prohibition.  However,  the  result  would  be  no  different 
in  the  case  of  any  biological  disadvantage  that  could  be  ameliorated  only  by 
certain  allegedly  undesirable  practices  outlawed  by  legislation. 

State  sanctioning  of  the  technologies  without  any  funding  of  resort  to  them 
may  give  rise  to  another  section  15  line  of  argument.  It  may  be  contended  that 
such  an  approach  would  discriminate  against  the  infertile,  at  least  in  result:  the 
state  would  be  allocating  resources  for  childbirth  for  the  fertile,  while  denying 
resources  to  conceive  in  the  case  of  the  infertile,  who,  by  definition,  could  not 
make  use  of  state-supported  childbirth  facilities.  Such  a  denial  could  be 
tantamount  to  prohibition  for  persons  without  adequate  financial  resources. 

A  somewhat  similar  problem  has  been  considered  by  the  United  States 
Supreme  Court.  In  Harris  v.  McRae  43  and  Williams  v.  Zbaraz,44  the  Court  held 
that  the  government's  failure  to  provide  Medicaid  for  medically  necessary 
abortions  did  not  violate  the  due  process  clause  of  the  American  Constitution. 
The  Court  stated  that  the  right  to  an  abortion  in  the  first  trimester  of  pregnancy, 
enunciated  by  the  Supreme  Court  in  Roe  v.  Wade,45  was  not  infringed.  All 
women  were  entitled  to  that  right,  but,  as  the  Court  in  Harris  said,46  that  right 
did  not  afford  them 

a  constitutional  entitlement  to  the  financial  resources  to  avail  [themselves]  of  the  full 
range  of  protected  choices.  The  reason  why  was  explained  in  [Maker  v.  Roe41]: 
although  government  may  not  place  obstacles  in  the  path  of  a  woman's  exercise  of 
her  freedom  of  choice,  it  need  not  remove  those  not  of  its  own  creation.  Indigency 
falls  in  the  latter  category. 


43  448  U.S.  297,  100  S.  Ct.  2671  (1980)  (subsequent  reference  is  to  448  U.S.). 

44  448  U.S.  358,  100  S.  Ct.  2694  (1980). 

45  Supra,  note  36. 

46  Supra,  note  43,  at  316. 

47  432  U.S.  464  (1977). 
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Arguably,  infertility  also  falls  into  the  latter  category  and,  although  the  Province 
perhaps  cannot  impede  the  enjoyment  of  the  right  to  procreate,  it  need  not 
facilitate  access  to  the  means  to  procreate. 

It  should  be  pointed  out  that  the  reasoning  of  the  Supreme  Court  of  the 
United  States  in  the  abortion  funding  cases  has  been  criticized  by  some 
commentators.  One  of  the  grounds  of  criticism  concerns  the  Court's  opinion  that 
the  failure  to  fund  medically  necessary  abortions  did  not  create  an  obstacle  to  the 
right  to  an  abortion,  recognized  by  Roe  v.  Wade.  It  has  been  suggested  by  some 
that  the  government's  allocation  of  resources  was  unconstitutional  because  it 
made  a  constitutionally  forbidden  classification:  that  is  to  say,  the  conferment  of 
benefits  for  medically  necessary  procedures  stopped  at  abortion.  While  the  Court 
justified  the  line-drawing  exercise  on  the  basis  of  the  state's  interest  in  potential 
life,  the  critics  argue  that  Roe  v.  Wade  had  rejected  this  rationale  as  the  basis  for 
restricting  the  right  to  an  abortion  in  the  first  trimester  of  pregnancy.48 

When  we  come  to  deal  with  the  relevance  of  the  Ontario  Human  Rights 
Code,  1981, 49  we  shall  consider  the  extent  to  which  "constructive",  unintended 
discrimination  —  discrimination  arising  from  the  effect  of  certain  otherwise 
neutral  actions  —  may  be  impugnable  under  the  Code.  While,  unlike  the  Code, 
the  Charter  contains  no  provision  directly  relevant  to  this  issue,  the  matter  of 
constructive  discrimination  through  the  outright  prohibition  of  artificial  concep- 
tion services  at  least  ought  to  be  mentioned  in  the  present  context.  It  remains  to 
be  seen  whether  and,  if  so,  the  extent  to  which,  this  issue  will  become  relevant  in 
Charter  litigation. 

Before  we  leave  the  issue  concerning  whether  the  Charter  guarantees  a  right 
to  procreate,  we  wish  to  emphasize  again  the  limitation  on  the  rights  and 
freedoms  enunciated  by  the  Charter.  As  we  have  seen,  section  1  provides  that 
these  rights  and  freedoms  are  guaranteed  subject  to  "such  reasonable  limits 
prescribed  by  law  as  can  be  demonstrably  justified  in  a  free  and  democratic 
society".  Accordingly,  it  might  be  argued  that  a  total  prohibition  of  resort  to  the 
new  reproductive  technologies  is  a  reasonable  and  justifiable  limit  placed  on  any 
right  to  procreate,  on  the  basis,  for  example,  that  all  artificial  means  of 
conception  are  ethically  unacceptable  or,  perhaps  in  the  case  of  I.V.F.  or  in  vivo 
fertilization  and  lavage,  too  fraught  with  medical  risks. 

c.      Discrimination  in  Access  to 
the  Reproductive  Technologies 

Assuming  that  legislation  was  enacted  sanctioning  resort  to  the  reproductive 
technologies  under  discussion,  and  that  financial  resources  were  allocated  for 
their  availability,  a  discrete  question  arises  concerning  the  constitutionality  of 
restricting  the  technologies  to  certain  categories  of  persons.  For  example,  would 


48  See,  for  example,  Goldstein,  "A  Critique  of  the  Abortion  Funding  Decisions:  On  Private 
Rights  in  the  Public  Sector"  (1981),  8  Hastings  Const.  L.Q.  313. 

49  Supra,  note  20. 
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it  be  valid  to  deny  access  to  the  technologies  to  a  single  person  or  a  person  living 
in  an  unmarried  union? 

Restrictive  legislation,  it  may  be  argued,  interferes  with  the  right  to 
procreate  (assuming  such  a  right  exists)  and,  therefore,  should  be  declared 
invalid  under  section  52  of  the  Constitution  Act,  1982.  This  line  of  argument 
would  be  similar  to  that  described  above  in  the  case  of  a  total  prohibition  against 
resort  to  the  technologies.  In  addition,  a  single  person  or  an  unmarried  couple 
might  claim  that  the  kind  of  legislation  under  discussion  here  would  contravene 
section  15  of  the  Charter  when  it  comes  into  force.50  Although  section  15  does 
not  refer  specifically  to  marital  status,  it  would  appear  to  be  generally  accepted 
that  the  classes  outlined  in  section  15  are  not  exhaustive.  This  is  apparent  from 
the  very  language  of  section  15,  which  sets  out  a  general  right  and  then 
particularizes  it. 

As  in  the  case  of  a  total  prohibition  of  artificial  conception  services,  it  is 
important  to  bear  in  mind  section  1  of  the  Charter  when  attempting  to  assess  its 
impact.  It  will  be  recalled  that  this  provision  permits  reasonable  and  demonstra- 
bly justifiable  restrictions  on  the  rights  and  freedoms  guaranteed  by  the  Charter. 

(ii)    Human  Rights  Code,  1981 

We  now  turn  to  consider  the  impact  of  the  Ontario  Human  Rights  Code, 
1981  on  the  issue  concerning  resort  to  reproductive  technologies.  Before  doing 
so,  however,  a  brief  review  of  the  scheme  of  the  Code  would  be  useful. 

The  Preamble  of  the  Code  provides,  inter  alia,  that  the  Code  is  designed  "to 
revise  and  extend  the  protection  of  human  rights  in  Ontario".  Part  I  of  the  Act 
sets  out  the  prohibited  categories  of  discrimination,  while  other  Parts  deal  with 
interpretation  and  application  of  the  Code,  the  Ontario  Human  Rights  Commis- 
sion (which  enforces  the  Code),  enforcement,  and  miscellaneous  matters. 

Section  8  of  the  Code  states  that  "[n]o  person  shall  infringe  or  do,  directly 
or  indirectly,  anything  that  infringes  a  right  under  [Part  I]".  This  broadly  worded 
prohibition  has  both  a  public  and  a  private  dimension.  In  the  first  place,  it  relates 
to  legislation  and  the  conduct  of  public  officials  that  might  violate  the  anti- 
discrimination strictures  of  Part  I.  Section  46(1)  provides  that  the  "Act  binds  the 
Crown  and  every  agency  of  the  Crown",  and  section  46(2)  states  that  where  other 
legislation  "purports  to  require  or  authorize  conduct  that  is  a  contravention  of 
Part  I,  this  Act  applies  and  prevails  unless  the  Act  or  regulation  specifically 
provides  that  it  is  to  apply  notwithstanding  this  Act". 

But  the  prohibition  in  section  8  extends  beyond  legislation  and  the  activities 
of  the  Crown  and  its  agencies.  The  Code  also  provides  a  means  by  which  an 
individual  may  seek  redress  in  respect  of  the  private  conduct  of  persons  or 
institutions  where  he  believes  that  a  right  under  the  Code  has  been  infringed. 
Accordingly,  an  attempt  might  be  made  to  invoke  the  Code  where,  for  example, 


50    See  supra,  this  sec. 
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individual  physicians,  hospitals,  or  fertility  clinics  seek  to  preclude  or  restrict 
access  to  artificial  conception  facilities  by  single  women. 

The  prohibited  grounds  of  discrimination  under  the  Code  are,  therefore,  the 
same,  and  equally  open  to  challenge,  whether  a  person's  impugned  acts  arise 
from  the  requirements  or  authorization  of  legislation  or  from  his  own  volition. 

For  our  purposes,  the  provision  most  relevant  in  connection  with  the 
prohibition  of,  or  discrimination  in  access  to,  artificial  conception  services  is 
section  1.  This  provision  reads  as  follows: 

1 .  Every  person  has  a  right  to  equal  treatment  with  respect  to  services,  goods 
and  facilities,  without  discrimination  because  of  race,  ancestry,  place  of  origin, 
colour,  ethnic  origin,  citizenship,  creed,  sex,  age,  marital  status,  family  status  or 
handicap. 

Unlike  section  15  of  the  Charter,  the  prohibited  grounds  of  discrimination  in 
section  1  of  the  Code  would  seem  to  be  exhaustive,  although  each  ground  is  open 
to  a  broad  or  narrow  interpretation. 

In  determining  the  scope  of  section  1,  reference  must  be  made  to  the 
definitions  of  some  of  the  terms  in  that  section.  We  deal  first  with  the  prohibited 
grounds  of  discrimination.  Section  9(b),  for  example,  defines  "because  of 
handicap".  This  term  would  apparently  be  broad  enough  to  comprehend  infertil- 
ity, since  the  definition  refers  to  "any  degree  of  physical  disability,  infirmity, 
malformation  or  disfigurement  that  is  caused  by  bodily  injury,  birth  defect  or 
illness  ...".  The  term  "family  status",  while  at  first  glance  apparently  relevant  to 
the  present  discussion,  is  defined  to  mean  "the  status  of  being  in  a  parent  and 
child  relationship";51  accordingly,  it  would  not  seem  to  be  applicable  to  the 
problem  of  infertility. 

The  prohibition  against  discrimination  on  the  basis  of  "sex"  might  also 
appear  to  be  relevant.  Could  it  be  argued,  for  example,  that  discrimination 
respecting  the  use  of  artificial  conception  services  by  lesbians  would  violate  the 
strictures  of  the  Code?  In  this  connection,  however,  it  should  be  noted  that 
discrimination  because  of  sexual  orientation  has  yet  to  be  comprehended  by  a 
provision  like  section  l.52 

Reference  should  also  be  made  to  the  definition  of  "equal"  in  the  Code. 
Section  9(c)  provides  that  "equal"  means  "subject  to  all  requirements,  qualifica- 
tions and  considerations  that  are  not  a  prohibited  ground  of  discrimination". 
Section  10  is  also  relevant  to  the  notion  of  equality  and  discrimination.  Section  10 
states: 


51  Supra,  note  20,  s.  9(d). 

52  See  Re  University  of  Saskatchewan  Board  of  Governors  and  Saskatchewan  Human  Rights 
Commission,  [1976]  3  W.W.R.  385,  66  D.L.R.  (3d)  561  (Sask.  Q.B.),  and  Gay  Alliance 
Toward  Equality  v.  Vancouver  Sun,  [1977],  5  W.W.R.  198,  77  D.L.R.  (3d)  487 
(B.C.C.A.),  affd  (1979),  10  B.C.L.R.  257,  [1979]  2  S.C.R.  435.  See,  also,  Keene, 
Human  Rights  in  Ontario  (1983),  at  66. 
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10.  A  right  of  a  person  under  Part  I  is  infringed  where  a  requirement,  qualifica- 
tion or  consideration  is  imposed  that  is  not  discrimination  on  a  prohibited  ground  but 
that  would  result  in  the  exclusion,  qualification  or  preference  of  a  group  of  persons 
who  are  identified  by  a  prohibited  ground  of  discrimination  and  of  whom  the  person 
is  a  member,  except  where, 

(a)  the  requirement,  qualification  or  consideration  is  a  reasonable  and  bona 
fide  one  in  the  circumstances;  or 

(b)  it  is  declared  in  this  Act  that  to  discriminate  because  of  such  ground  is  not 
an  infringement  of  a  right. 

Section  10  is  of  critical  importance.  Leaving  aside  the  exceptions  in  clauses 
(a)  and  (b),  this  provision  recognizes  that,  in  some  cases,  treating  people  in  the 
same  manner  can  have  the  effect  of  discriminating  against  certain  persons  on  a 
prohibited  ground.  Section  10,  then,  goes  beyond  intentional  discrimination  and 
applies  to  unintended,  or  constructive,  discrimination:  even  a  neutral  act,  without 
malice  against  the  person  prejudiced  by  that  act,  may  come  within  the  ambit  of 
the  section.53 

It  should  be  pointed  out  that  the  right  to  equal  treatment  in  the  case  of  the 
handicapped  is  not  absolute.  This  right  is  restricted  by  section  16(1)  of  the  Code, 
which  provides: 

16.-(1)   A  right  of  a  person  under  this  Act  is  not  infringed  for  the  reason  only, 

(a)  that  the  person  does  not  have  access  to  premises,  services,  goods,  facilities 
or  accommodation  because  of  handicap,  or  that  the  premises,  services, 
goods,  facilities  or  accommodation  lack  the  amenities  that  are  appropriate 
for  the  person  because  of  handicap;  or 

(b)  that  the  person  is  incapable  of  performing  or  fulfilling  the  essential  duties 
or  requirements  attending  the  exercise  of  the  right  because  of  handicap. 

We  now  turn  to  the  implications  of  the  Code  for  the  new  reproductive 
technologies.  With  respect  to  an  outright  prohibition  of  the  reproductive  technol- 
ogies, it  may  be  argued  that  such  treatment  with  respect  to  services  would  not 
contravene  section  1  of  the  Code  because  all  persons  in  the  Province  would  be 
treated  equally:  no  one  would  have  access  to  the  technologies.  However,  such 
action  effectively  discriminates  against  the  handicapped  (the  infertile  and  the 
fertile  but  genetically  diseased)  because  they  would  be  denied  childbirth  facilities 
available  to  others.  As  we  have  seen,  section  10  prohibits  "constructive" 
discrimination,  that  is,  the  imposition  of  an  ostensibly  non-discriminatory 
"requirement,  qualification  or  consideration"  that  would  result  in  the  "exclu- 
sion, qualification  or  preference  of  a  protected  group  of  persons".  Consequently, 
it  is  not  unreasonable  to  suggest  that  a  prohibition  of  access  to  artificial 
conception  services  to  all  persons  effectively  and  unlawfully  discriminates 
against  infertile  or  genetically  diseased  persons. 

The  question  of  constructive  discrimination  also  arises,  as  we  noted  in  the 
previous  section,  in  the  context  of  funding.  In  chapter  2,  we  indicated  that,  unlike 


53   See  Keene,  ibid.,  ch.  4. 
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the  case  of  artificial  insemination,  patients  must  bear  certain  substantial  costs  of 
an  I.V.F.  programme:  the  Ontario  Health  Insurance  Plan  does  not  cover  expenses 
attributable,  for  example,  to  specialized  I.V.F.  technicians  and  equipment.54 
Moreover,  I.V.F.  facilities  in  Ontario  public  hospitals  have  been  established  only 
in  Toronto,  Hamilton,  and  London.  Some  may  argue,  then,  that  the  government's 
allocation  of  financial  resources  is  constructive  discrimination  that  violates  the 
Code,  in  that  it  effectively  discriminates  against  the  infertile  or  the  genetically 
impaired  who  need  access  to  artificial  conception  services  to  overcome  their 
handicap. 

Of  course,  clause  (a)  of  section  10  excepts  any  requirement,  qualification, 
or  consideration  that  "is  a  reasonable  and  bona  fide  one  in  the  circumstances". 
For  example,  a  physician  might  seek  to  justify  a  refusal  to  offer  services  on  the 
ground  that  such  means  of  conception  violates  deeply  held  moral,  ethical,  or 
religious  views. 

One  should  also  bear  in  mind  section  16  of  the  Code.  The  effect  of  section 
16  is  to  impose  no  affirmative  obligation  to  provide  access  to  services  to  the 
handicapped.  It  would  appear  that  this  provision  is  to  be  read  restrictively, 
applying  essentially  to  physical  access,55  for  otherwise  the  anti-discrimination 
provision  in  section  1  would  be  rendered  largely  nugatory.  However,  if  section  16 
were  to  be  interpreted  broadly  to  comprehend  all  kinds  of  access,  whether 
physical  or  otherwise,  infertile  or  genetically  impaired  persons  could  not 
complain,  for  example,  that  certain  Ontario  Health  Insurance  Plan  services  were 
being  denied  to  them  because  they  are  incapable  of  making  use  of  the  services  as 
a  result  of  their  handicap. 

Finally,  a  legislative  scheme  or  private  conduct  that  precludes  resort  to  the 
reproductive  technologies  by  certain  individuals  because  of  their  marital  status, 
age,  or  any  of  the  other  expressly  prohibited  grounds  for  discrimination,  is  likely 
to  be  most  vulnerable  to  attack  under  the  Code.  For  example,  a  physician  may 
base  his  rejection  of  single  persons  on  the  ground  that  the  best  interests  of 
children  always  and  necessarily  require  that  they  be  raised  in  a  two-parent  family 
environment,  regardless  of  the  suitability  of  any  particular  single  applicant. 
Whatever  the  merits  of  such  conduct,  the  denial  of  access  to  his  services  would 
be  based  on  one  of  the  enumerated  grounds  in  section  1  of  the  Code.  On  the  other 
hand,  focusing  on  "suitability  for  parenthood"  perhaps  may  not  be  objectiona- 
ble, even  where  it  results  in  the  rejection  of  single  applicants.56 


54  Supra,  ch.  2,  sec.  3(b)(ii). 

55  See,  generally,  Keene,  supra,  note  52,  at  159-61. 

56  See  Dickens,  "J/i  Vitro  Fertilization  —  Legal  and  Ethical  Issues"  (1984),  61  U.  Toronto 
Med.  J.  70,  at  71: 

Marriage  is  not  a  qualification  per  se  for  I.V.F. ,  and  accordingly  refusal  to  serve  the 
unmarried  is  not  discrimination  against  them  on  grounds  of  their  marital  status.  The 
critical  criteria  address  the  qualitative  substance  of  relationships  and  stability  of 
individual  personalities  rather  than  legal  forms.  Where  applicants  for  I.V.F.  are 
measured  by  indications  of  potential  to  be  adequate  parents,  and  are  not  rejected  on 
impersonal  grounds  of  marital  status,  physical  or  mental  status,  socioeconomic 
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Notwithstanding  the  anti-discrimination  provisions  of  the  Code,  it  should  be 
borne  in  mind  that,  under  section  46(2),  the  Legislative  Assembly  may  legitimize 
other  Acts  or  regulations  violative  of  the  Code  where  "the  Act  or  regulation 
specifically  provides  that  it  is  to  apply  notwithstanding  [the  Code]".  This  option, 
however,  may  well  be  unpalatable  to  the  Legislature. 

To  give  some  idea  of  the  perceived  impact  of  the  Code  on  the  issue  of 
eligibility,  reference  may  be  made  by  way  of  analogy  to  the  1983  proposals  of 
the  Ministry  of  Community  and  Social  Services  respecting  eligiblity  to  adopt. 
The  Ministry's  Report,  which  included  a  background  paper  and  a  draft  Child  and 
Family  Services  Act,  observed  as  follows:57 

Aside  from  a  recognition  of  the  changing  concepts  of  marriage  and  the  family, 
requirements  imposed  by  Ontario's  Human  Rights  Code  have  contributed  to  the 
elimination  of  the  'special  circumstances'  qualification  for  unmarried  adoptive 
applicants.  Hence,  single  applicants  will  be  eligible  for  consideration  as  adoptive 
parents.  It  is,  however,  anticipated  that  in  most  cases  adoption  practice  would 
continue  to  reflect  a  strong  preference  for  a  two-parent  family  based  on  considera- 
tion of  the  child's  best  interests. 

The  recently  enacted  Child  and  Family  Services  Act,  19845S  does,  in  fact,  place 
single,  divorced,  and  widowed  persons  and  couples  who  live  together  in  a 
conjugal  relationship  on  the  same  footing  as  married  couples  with,  respect  to 
adoption.59 

(iii)  Conclusion 

From  our  review  of  the  provisions  of  the  Canadian  Charter  of  Rights  and 
Freedoms  and  the  Human  Rights  Code,  1981,  it  may  be  seen  that  there  may  be 
several  avenues  open  to  a  person  denied  access  to  artificial  conception  services. 
However,  one  cannot  easily  generalize  concerning  the  efficacy  of  the  existing 
law.  The  likely  success  of  such  a  person  depends,  for  example,  on  whether  all  or 
only  some  persons  are  denied  access,  the  manner  in  which  certain  categories  of 
persons  are  selected  for,  or  refused,  treatment  (whether,  for  instance,  only 
married  couples  have  access),  whether  the  alleged  discrimination  is  express  or 
constructive,  the  ostensible  justification  for  the  prohibition  or  restriction,  and  the 
source  of  the  allegedly  discriminatory  behaviour  (express  legislation  or  the 
actions  of  a  hospital  or  individual  doctor). 


status,  or  philosophical,  political,  religious  or  other  convictions,  the  decision  is 
unlikely  to  violate  legal  requirements. 

57  Ontario,  Ministry  of  Community  and  Social  Services,  The  Child  and  Family  Services 
Act:  Draft  legislation  and  background  paper  (November,  1983),  at  136. 

58  During  the  final  editing  of  this  Report,  the  Child  and  Family  Services  Act,  1984,  S.O. 
1984,  c.  55,  was  enacted,  to  come  into  force  on  a  day  to  be  named  by  proclamation  of  the 
Lieutenant  Governor.  While  this  Report  will  continue  to  refer  to  the  Child  Welfare  Act, 
R.S.O.  1980,  c.  66,  reference  will  also  be  made  to  the  Child  and  Family  Services  Act, 
1984. 

59  Child  and  Family  Services  Act,  1984,  supra,  note  58,  s.  140(4).  See  the  definition  of 
"spouse"  in  s.  130(l)(d).  See,  also,  infra,  ch.  4,  note  30. 
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Discriminatory  conduct  operates  on  a  spectrum,  with  certain  kinds  of 
activity  —  such  as  discrimination  based  on  marital  status  or  handicap  —  singled 
out  as  particularly  offensive.  However,  while  the  refusal  to  grant  access  to 
artificial  conception  services  on  the  ground  of  marital  status  may  be  most  open  to 
a  successful  challenge,  the  ability  of  a  provincial  legislature  to  override  the  key 
provisions  of  the  Charter  and  the  Human  Rights  Code,  1981  should  not  be 
forgotten.  Moreover,  as  we  have  seen,  both  the  Charter  and  the  Code  contain 
provisions  that  permit  those  whose  actions  have  been  impugned  to  contest  the 
matter  by  showing  that,  in  the  case  of  the  Charter,  the  action  in  question  is 
reasonable  and  justifiable  in  a  free  and  democratic  society,  and  that,  in  the  case, 
for  example,  of  section  10  of  the  Code,  the  action  is  reasonable  and  bona  fide  in 
the  circumstances.  No  doubt,  one  of  the  most  likely  justifications  for  the 
restriction  of  access  to  the  new  reproductive  technologies  to  stable  couples  would 
involve  the  invocation  of  the  "best  interests  of  the  child"  argument:  it  is  certainly 
not  unreasonable  to  suggest  that  the  welfare  of  the  child  should  be  of  paramount 
importance  and,  accordingly,  that  the  most  suitable  environment  for  a  child  is  in 
the  home  of  a  couple  whose  legal  or  de  facto  marriage  is  stable. 

Yet,  notwithstanding  the  possible  means  of  escaping  the  invalidating  provi- 
sions of  existing  legislation,  it  is  clear  that  the  advent  of  the  Charter  and  the  new 
Code  has  marked  a  turning  point  in  anti-discrimination  legislation.  It  is  now 
more  difficult  to  legitimize  state  and,  to  some  extent,  private  discriminatory 
behaviour,  even  on  the  basis  of  some  broad,  general  public  interest. 

(c)   The  Canadian  medical  Association 
Code  of  ethics 

As  we  indicated  earlier,  the  Legislature  has  given  the  medical  profession 
broad  powers  of  self-government.60  Of  particular  importance  here  is  the  jurisdic- 
tion given  to  the  College  of  Physicians  and  Surgeons  of  Ontario  under  the  Health 
Disciplines  Act  "to  establish,  maintain  and  develop  standards  of  professional 
ethics  among  its  members".61  In  addition,  section  51(l)(k)  of  the  Act  provides 
that  the  Council  of  the  College  may  pass  by-laws  "providing  for  a  code  of 
ethics". 

At  present,  the  College  of  Physicians  and  Surgeons  of  Ontario  does  not  have 
a  separate  code  of  ethics  governing  doctors  in  this  Province.  Rather,  the  code  to 
which  the  College  subscribes  has  been  developed  by  the  nationwide  umbrella 
organization,  the  Canadian  Medical  Association  (CM. A.). 

While  most  of  the  principles  of  ethical  behaviour  contained  in  the  CM. A. 
Code  of  Ethics62  are  not  directly  relevant  to  the  question  of  the  establishment  of, 
and  eligibility  for  participation  in,  an  artificial  conception  programme,  several 


60  See  text  accompanying  notes  9  and  10,  supra. 

61  Health  Disciplines  Act,  supra,  note  2,  s.  46(2)(d). 

62  The  Canadian  Medical  Association,  Code  of  Ethics  (September,  1982). 


52 


guidelines  do  relate  to  these  matters.  Reference  may  be  made  to  the  following 
principles:63 

An  Ethical  Physician: 


11.  will  recognize  that  he  has  a  responsibility  to  render  medical  service  to  any 
person  regardless  of  colour,  religion  or  political  belief; 

12.  shall,  except  in  an  emergency,  have  the  right  to  refuse  to  accept  a  patient; 

15.  [i]n  any  ...  situation  [other  than  where  'he  has  accepted  professional  responsi- 
bility for  an  acutely-ill  patient'],  ...  may  withdraw  from  his  responsibility  for 
the  care  of  any  patient  provided  that  he  gives  the  patient  adequate  notice  of  his 
intention; 

16.  when  his  morality  or  religious  conscience  alone  prevents  him  from  recom- 
mending some  form  of  therapy,  ...  will  so  acquaint  the  patient;  ... 

A  few  points  emerge  from  a  reading  of  these  principles.  First,  aside  from 
the  general  proposition  that  no  physician  can  be  forced  to  engage  in  a  particular 
type  of  practice  —  for  example,  an  obstetrician  need  not  provide  artificial 
conception  services  —  paragraph  16  goes  further  to  provide  that  a  doctor  need 
not  recommend  a  particular  form  of  "therapy",  having  regard  to  his  moral  or 
religious  views.  It  would  seem  reasonable  to  suggest  that  a  refusal  to  recommend 
or  provide  artificial  conception  services  to  unmarried  women  could  be  justified 
under  paragraph  1664  where  the  physician's  moral  or  religious  views  on  the  birth 
of  children  within  a  traditional  "family"  (involving  a  married  man  and  woman) 
effectively  necessitate  such  a  restriction. 

Secondly,  in  addition  to  the  general  right  not  to  be  forced  to  engage  in  a 
particular  field  of  medicine,  and  leaving  aside  the  ambit  of  paragraph  16,  it 
seems  clear  that,  under  the  Code  of  Ethics,  a  physician  is  not  ethically  obligated 
to  accept  a  particular  person  as  a  patient,  except  in  the  case  of  an  emergency65 
and  unless  such  refusal  is  based  on  the  "colour,  religion  or  political  belief  of 
that  person.66  Nor  need  the  physician  continue  to  care  for  a  patient,  so  long  as 
"he  gives  the  patient  adequate  notice  of  his  intention"  to  discontinue  his 
services.67  Accordingly,  the  absence  of  an  ethical  injunction  to  continue  to  treat  a 
patient  might  well  permit  a  physician  —  at  least  under  the  CM. A.  guidelines  — 
to  refuse  to  allow  an  unmarried  woman  access  to  an  artificial  conception 
programme  offered  by  him.  However,  a  physician  may  not  wish  to  discriminate 
explicitly  on  the  basis  of  marital  status  as  such.  To  the  extent  that  a  refusal  to 
offer  existing  medical  services  to  a  particular  person  or  couple  is  sought  to  be 


63  Ibid.,  Responsibilities  to  the  Patient,  paras.  11,  12,  15,  and  16. 

64  We  need  not  consider  here  whether  any  other  rule  of  law  —  such  as  the  Human  Rights 
Code,  1981 ,  supra,  note  20  —  would  be  violated.  For  the  relationship  between  the  Code 
of  Ethics  and  the  "professional  misconduct"  provisions  in  the  regulations  made  under  the 
Health  Disciplines  Act,  supra,  note  2,  see  infra,  this  ch.,  sec.  3(d). 

65  Code  of  Ethics,  supra,  note  62,  Responsibilities  to  the  Patient,  para.  12. 

66  Ibid.,  para.  11. 

67  Ibid.,  para.  15. 
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justified  on  perhaps  more  palatable  or  plausible  grounds  —  where,  for  example, 
claims  of  "unsuitability  for  parenthood"  are  made  —  the  efficacy  of  the  Code  of 
Ethics  as  a  vehicle  for  redress  by  aggrieved  persons  is  correspondingly 
diminished.68 

(d)  health  disciplines  act  and 
Public  Hospitals  Act 

In  determining  whether  to  provide  artificial  conception  services  or  whether 
to  deny  access  to  existing  services  to  certain  categories  of  persons,  medical 
practitioners  necessarily  make  moral,  ethical,  and  socio-economic  judgments  in 
addition  to  purely  medical  assessments.  Indeed,  access  may  be  restricted  for 
exclusively  nonmedical  reasons.  For  example,  the  Commission's  survey  of  the 
practice  of  A.I. D.  in  Ontario  indicates  that  certain  practitioners  refuse  to  provide 
artificial  insemination  services  to  single  women.69  In  addition,  a  doctor  may 
provide  services  to  participants  only  where  their  lifestyles  or  suitability  for 
parenthood  conform  to  the  doctor's  nonmedically  based  notions  of  acceptability. 
One  obvious  means  of  circumventing  the  doctor's  refusal  is  to  seek  alternative 
medical  services  elsewhere.  However,  such  services  may  not  be  available  or 
desired.  Accordingly,  an  issue  is  raised  respecting  the  means  that  a  refused 
applicant  has  to  challenge  or  reverse  a  doctor's  decision. 

Under  the  Health  Disciplines  Act,10  the  Council  of  the  College  of  Physicians 
and  Surgeons  of  Ontario  must  establish,  inter  alia,  a  Complaints  Committee  and 


68  It  bears  mentioning  here  that  the  failure  to  observe  the  principles  outlined  in  the  Code  of 
Ethics  may  well  permit  a  member  of  the  public  to  challenge  the  doctor's  actions.  For 
example,  s.  27.32  of  regulations  promulgated  under  the  Health  Disciplines  Act,  supra, 
note  2,  provides  that  "professional  misconduct"  means  "conduct  or  an  act  relevant  to  the 
practice  of  medicine  that,  having  regard  to  all  the  circumstances,  would  reasonably  be 
regarded  by  members  as  disgraceful,  dishonourable  or  unprofessional"  (R.R.O.  1980, 
Reg.  448).  As  we  shall  see  in  a  subsequent  portion  of  this  chapter,  members  of  the  public 
may  lodge  complaints  with  respect  to  the  actions  of  doctors,  complaints  that  could  give 
rise  to  investigations  respecting  allegations  of  "professional  misconduct":  see  infra,  this 
ch.,  sec.  3(d). 

With  respect  to  whether  a  physician  may  have  an  ethical  duty  to  screen  potential 
participants  in  respect  of  their  "suitability  for  parenthood",  see  Dickens,  supra,  note  56, 
at  70-71  (footnote  reference  deleted): 

Practitioners  of  I.V.F.  may  have  an  ethical  rather  than  a  legal  responsibility  to 
consider  the  potential  capacity  of  their  patients  to  offer  future  children  an 
adequately  nurturing  environment.  The  duty  exists  at  the  level  of  macroethics, 
meaning  social  or  group  ethics,  rather  than  of  traditional  microethics  or  ethics  of 
individual  relationships,  since  personal  ethical  duties  may  not  be  owable  to 
unconceived  children,  and  duties  cannot  obviously  be  owed  to  individuals  to  ensure 
that  they  are  not  conceived.  It  is  not  self-evident  that  such  a  macroethical  duty 
exists,  however,  since  in  an  analogous  field  surgeons  able  to  restore  women's 
capacity  to  conceive  and  bear  children  by  microsurgical  reconstruction  or  unblock- 
ing of  the  fallopian  tubes  are  not  necessarily  required  to  enquire  whether  the  women 
would  make  good  mothers,  or  whether  they  are  in  stable  domestic  relationships. 

69  See  supra,  ch.  2,  sec.  3(b)(i). 

70  Supra,  note  2. 
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a  Discipline  Committee.71  The  Complaints  Committee  is  required  to  "consider 
and  investigate  complaints  made  by  members  of  the  public  ...  regarding  the 
conduct  or  actions  of  any  member  of  the  College...".72  It  may  then,  for  example, 
direct  all  or  part  of  the  matter  to  the  Discipline  Committee73  or  take  appropriate 
action  on  its  own.74 


Where  the  Complaints  Committee  has  rendered  a  decision,  and  where  either 
the  complainant  or  the  physician  is  not  satisfied,  he  may  "request  the  [Health 
Disciplines]  Board  to  review  the  decision...".75  Upon  receiving  a  record  of  the 
investigation  and  all  other  relevant  documents  from  the  Registrar  of  the  College, 
"the  Board  shall  review  the  decision  after  giving  the  complainant  an  opportunity 
to  state  his  complaint  and  the  member  an  opportunity  to  state  his  answer  thereto, 
either  personally,  by  his  agent  or  in  writing".76  In  addition,  where  a  complaint 
has  not  been  disposed  of  by  the  Committee  in  due  time,  the  Board  must 
undertake  its  own  investigation.77  In  either  case,  the  Board  may  confirm  the 
decision,  if  any,  of  the  Complaints  Committee,  recommend  a  course  of  action  to 
the  Committee,  or  require  the  Committee  to  take  certain  action  or  proceedings.78 


As  indicated  above,  the  Complaints  Committee  may  refer  a  complaint  to  the 
Discipline  Committee.79  Or  a  matter  may  be  directed  to  the  latter  Committee  by 
the  Council  or  the  Executive  Committee.80  Where  the  hearing  before  the 
Discipline  Committee  involves  allegations  of  professional  misconduct  or  incom- 
petence,81 and  the  Committee  has  found  against  the  physician,  it  has  power  to 
determine  the  penalty82  as  provided  in  the  Act.83  A  party  to  Discipline 
Committee  proceedings  —  that  is,  the  College  and  the  physician  in  question84  — 


71  Ibid.,  s.  53(l)(c)  and  (d),  respectively. 

72  Ibid.,  s.  58(1). 

73  Ibid.,  s.  58(2)(a). 

74  Ibid.,  s.  58(2)(c). 

75  Ibid.,  s.  8(2). 

76  Ibid. 

77  Ibid.,  s.  9. 

78  Ibid.,  s.  10. 

79  Ibid.,  s.  58(2)(a). 

80  Ibid.,  s.  59(6). 

81  See  R.R.O.  1980,  Reg.  448,  s.  27,  and  Health  Disciplines  Act,  supra,  note  2,  s.  60(3), 
respecting  "professional  misconduct",  and  ibid.,  s.  60(4),  respecting  "incompetence". 
The  two  concepts  may  be  linked  in  R.R.O.  1980,  Reg.  448,  s.  27.21,  where  "profes- 
sional misconduct"  is  defined  to  mean,  inter  alia,  the  "failure  to  maintain  the  standard  of 
practice  of  the  profession". 

82  Health  Disciplines  Act,  supra,  note  2,  s.  60(2)(d). 

83  Ibid.,  s.  60(5). 

84  Ibid.,  s.  12(1). 
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may  appeal  its  decision  or  order  to  the  Divisional  Court.85  The  Court,  in 
exercising  "all  powers  of  the  [discipline]  committee",  may  direct  the  Committee 
or  the  College  to  take  certain  action,  and  for  this  purpose  may  substitute  its  own 
opinion  or  refer  the  matter  back  to  the  Committee.86 

Finally,  it  should  be  noted  that  the  conduct  of  physicians  may  be  investigated 
at  the  instance  of  the  Registrar  of  the  College  of  Physicians  and  Surgeons  of 
Ontario  where  he  "believes  on  reasonable  and  probable  grounds  that  a  member 
has  committed  an  act  of  professional  misconduct  or  incompetence"  and  the 
Registrar  obtains  the  approval  of  the  Executive  Committee.87  The  Registrar  is  to 
report  the  results  of  the  investigation  to  the  Council,  the  Executive  Committee,  or 
such  other  Committee  as  he  considers  appropriate.88 

The  above  survey  relates  to  the  institutional  mechanisms  by  which  a 
member  of  the  public  may  attempt  to  seek  recourse  against  a  doctor  who,  for 
example,  refuses  him  medical  services.  Would  a  denial  of  access  to  an  artificial 
conception  programme  come  within  the  ambit  of  the  previously  mentioned 
provisions  of  the  Health  Disciplines  Act? 

As  we  stated  earlier,  a  physician  cannot  be  forced  to  engage  in  a  particular 
kind  of  medical  practice  —  for  example,  artificial  insemination  or  in  vitro 
fertilization.  It  would  appear  that  the  refusal  to  provide  such  services  to  all 
persons  would  not,  in  itself,  be  sufficient  ground  to  penalize  a  physician.89 

The  matter  may  well  be  quite  different  where  the  doctor  does,  in  fact,  have 
an  artificial  conception  practice,  but  where  he  denies  access  to  certain  persons. 
We  need  not  review  here  the  effect  of  a  denial  of  access  that  might  be  challenged 
under  the  Human  Rights  Code,  1981,  or  the  Canadian  Charter  of  Rights  and 
Freedoms.90  We  shall  restrict  our  discussion  to  complaints  under  the  Health 
Disciplines  Act. 

We  indicated  above  that  the  Discipline  Committee  may  inquire  into  allega- 
tions of  "professional  misconduct"  or  "incompetence".91  A  question  arises 
concerning  whether  the  refusal  to  grant  access  to  artificial  conception  services 


85  Ibid.,  s.  13(1). 

86  Ibid.,  s.  13(2). 

87  Ibid.,  s.  64(1). 

88  Ibid.,  s.  64(7). 

89  See  Code  of  Ethics,  supra,  note  62,  Responsibilities  to  the  Patient,  paras.  12  and  16, 
reproduced  at  text  following  note  63,  supra.  Moreover,  we  doubt  whether  such  refusal 
could  be  impeached  under,  for  example,  the  Human  Rights  Code,  1981 ,  supra,  note  20, 
on  the  ground  that,  by  effectively  denying  access  to  the  infertile  or  the  genetically 
diseased,  the  doctor  is  engaging  in  a  prohibited  form  of  "constructive"  discrimination: 
see  discussion  of  s.  10  of  the  Code  in  sec.  3(b)(ii),  supra. 

90  See  supra,  this  ch.,  sec.  3(b). 

91  See  Health  Disciplines  Act,  supra,  note  2,  s.  59(6).  Section  58(2)(a),  however,  empowers 
the  Complaints  Committee  to  refer  a  matter  to  the  Discipline  Committee,  and  s.  60(1  )(b) 
requires  the  latter  Committee  to  "hear  and  determine  matters  referred  to  it  under  [inter 
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to,  say,  unmarried  women  or  women  whose  lifestyles  are  not  acceptable  to  a 
particular  doctor,  amounts  to  either  professional  misconduct  or  incompetence. 


It  would  seem  to  be  considerably  easier  to  dismiss  the  notion  that  the  refusal 
to  which  reference  has  just  been  made  comes  within  the  meaning  of  incompe- 
tence.92 The  question  whether  refusal  to  treat  a  particular  person  or  class  of 
person  amounts  to  professional  misconduct  requires  us  to  examine  the  definition 
of  that  term  in  regulations  promulgated  under  the  Health  Disciplines  Act. 93  Most 
of  the  acts  constituting  professional  misconduct  under  section  27  of  the  relevant 
regulation  are,  in  the  main,  irrelevant  to  the  particular  matter  under  considera- 
tion. Even  the  two  kinds  of  activity  that  may  have  some  relevance94  seem  to  beg 
the  critical  question  concerning  whether  a  doctor  must  provide  certain  medical 
services,  such  as  A.I.D.  or  I.V.F. 


However,  mention  should  also  be  made  here  of  section  27.20  of  the 
aforementioned  regulation.95  This  provision  defines  "professional  misconduct" 
to  mean,  inter  alia,  "contravening  while  engaged  in  the  practice  of  medicine  any 
federal,  provincial  or  municipal  law,  regulation  or  rule  or  a  by-law  of  a  hospital 
designed  to  protect  the  public  health". 


alia]  section  58...".  These  provisions  do  not  expressly  state  that  the  matters  in  question 
must  relate  to  allegations  of  professional  misconduct  or  incompetence. 

92  See  s.  60(4)  of  the  Health  Disciplines  Act,  supra,  note  2,  which  provides  as  follows: 

60. -(4)  The  Discipline  Committee  may  find  a  member  to  be  incompetent  if  in 
its  opinion  he  has  displayed  in  his  professional  care  of  a  patient  a  lack  of 
knowledge,  skill  or  judgment  or  disregard  for  the  welfare  of  the  patient  of  a  nature 
or  to  an  extent  that  demonstrates  he  is  unfit  to  continue  in  practice. 

The  tenor  of  s.  60(4)  appears  to  relate  more  to  the  quality  of  medical  care  given  than  to 
the  decision  to  provide  that  care  in  the  first  place. 

93  R.R.O.  1980,  Reg.  448. 

94  See  ibid.,  s.  27.23  and  s.  27.32.  These  provisions  read: 

27.    For  the  purpose  of  Part  III  of  the  Act,  'professional  misconduct'  means, 


23.  failing  to  continue  to  provide  professional  services  to  a  patient  until  the 
services  are  no  longer  required  or  until  the  patient  has  had  a  reasonable  opportunity 
to  arrange  for  the  services  of  another  member; 


32.  conduct  or  an  act  relevant  to  the  practice  of  medicine  that,  having  regard  to 
all  the  circumstances,  would  reasonably  be  regarded  by  members  as  disgraceful, 
dishonourable  or  unprofessional. 

Quaere,  however,  the  applicability  of  s.  27.23  where,  for  example,  a  woman  has 
been  receiving  treatment  for  infertility  and,  after  no  success,  is  unable  to  obtain  access  to 
artificial  conception  services  offered  by  the  physician  on  the  ground,  subsequently 
discovered  by  the  physician,  that  the  woman  is  not  married  to  her  male  partner. 

95    Supra,  note  93. 
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Before  leaving  the  topic  of  complaints  and  appeals  respecting  the  refusal  to 
provide  artificial  conception  services,  reference  should  be  made  to  the  possibility 
of  obtaining  redress  through  hospital  authorities  or  the  Ministry  of  Health.  For 
example,  section  32(1)  of  the  Public  Hospitals  Act96  requires  every  "board  of 
directors,  governors,  trustees,  commission  or  other  governing  body  or  authority 
of  a  hospital"97  to  establish  a  "medical  advisory  committee".  The  chief  of  the 
hospital's  medical  departments  or  medical  staff  may  be  made  responsible  by  a 
hospital  by-law  to  advise  the  committee  "with  respect  to  the  quality  of  medical 
diagnosis,  care  and  treatment  provided  to  the  patients  and  out-patients".98 
Section  31(3)  provides  a  mechanism  by  which  the  decisions  of  any  of  the 
hospital's  medical  staff  or  of  a  clinic  established  in  the  hospital  may  be 
investigated.  This  provision  reads  as  follows: 


31  .-(3)  Where  an  officer  of  the  medical  staff  who  is  responsible  under  subsection 
(1)  or  (2)  becomes  aware  that,  in  his  opinion  a  serious  problem  exists  in  the 
diagnosis,  care  or  treatment  of  a  patient  or  out-patient,  he  shall  forthwith  discuss  the 
condition,  diagnosis,  care  and  treatment  of  the  patient  or  out-patient  with  the 
attending  physician,  and,  if  changes  in  diagnosis,  care  or  treatment  satisfactory  to 
him  are  not  made  promptly,  he  shall  assume  forthwith  the  duty  of  investigating, 
diagnosing,  prescribing  for  and  treating  the  patient  or  out-patient,  as  the  case  may 
be,  and  shall  notify  the  attending  physician,  the  administrator  and,  if  possible,  the 
patient  or  out-patient,  that  the  member  of  the  medical  staff  who  was  in  attendance 
will  cease  forthwith  to  have  any  hospital  privileges  as  the  attending  physician  for  the 
patient  or  out-patient. 


Under  the  regulations,  each  hospital  board  must  pass  by-laws  that  provide, 
inter  alia,  that  the  medical  advisory  committee  shall  make  recommendations  to 
the  board  concerning  "the  quality  of  medical  care  provided  in  the  hospital";99  in 
addition,  the  committee  must  "provide  supervision  over  the  practice  of  medicine 
in  the  hospital",100  and  "advise  the  board  on  any  matter  referred  to  it  by  the 
board".101 


Having  regard,  then,  to  the  provisions  of  the  Public  Hospitals  Act  and  the 
regulations  promulgated  thereunder,  it  is  conceivable  that  an  aggrieved  person, 
denied  the  use  of  out-patient  or  other  clinical  facilities  operated  by  a  hospital, 
might  seek  a  remedy  from  hospital  authorities.  While  it  would  appear  that  the 
provisions  considered  above  are  directed  more  to  the  quality  of  medical  care  than 
to  access  to  services,  allegations  that,  for  example,  a  fertility  clinic  offering  an 
artificial  conception  programme  has  been  unjustifiably  discriminatory  in  its 


96  Supra,  note  27. 

97  See  ibid.,  s.  1(c),  defining  the  term  "board",  used  in  s.  32(1). 

98  Ibid.,  s.  31(1)  and  (2). 

99  R.R.O.  1980,  Reg.  865,  s.  7(6)(a)(vii). 

100  Ibid.,  s.  7(6)(b). 

101  Ibid.,  s.  7(6)(c). 
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admissions  policy  might  well  be  taken  up  and  subsequently  investigated  by 
hospital  personnel.102 

Of  course,  it  must  be  recognized  that,  where  the  hospital  itself  has 
established  a  facility  where  access  is  restricted,  it  is  unlikely  that  a  challenge  to 
that  authority  would  be  successful  unless,  perhaps,  it  could  be  shown  to  the 
hospital  that  the  restriction,  for  example,  violates  some  rule  of  law103  and, 
therefore,  ought  to  be  abolished.  A  hospital's  decision  to  refuse  access  to 
artificial  conception  services  to  persons  who,  in  its  opinion,  would  not  appear  to 
be  able  to  offer  the  resulting  child  a  stable  environment  may,  as  a  matter  of 
practice,  be  extremely  difficult  to  challenge  successfully  under  the  procedures 
outlined  above.  At  this  point,  then,  recourse  might  have  to  be  made  to  the 
Minister  of  Health,  who  has  very  wide-ranging  powers  to  administer  and  enforce 
the  Health  Disciplines  Act104  and  the  Public  Hospitals  Act,105  or,  indeed,  to  the 
courts,  if  a  challenge  is  sought  to  be  mounted  under  the  Canadian  Charter  of 
Rights  and  Freedoms,  or  to  the  Ontario  Human  Rights  Commission,  if  there  is 
an  alleged  violation  of  the  Human  Rights  Code,  1981.106 

In  this  section,  we  have  attempted  to  review  the  means  by  which  an 
applicant  for  artificial  conception  may  seek  redress  against  a  doctor  who  has 
refused  to  provide  her  with  such  services.  There  are,  as  we  have  seen, 
institutional  mechanisms  to  voice  complaints  against  members  of  the  medical 
profession.  In  some  cases,  a  doctor  with  an  artificial  conception  practice  may  be 
guilty  of  "professional  misconduct"  for  refusing  to  treat  a  particular  woman  — 
where,  for  example,  his  actions  could  be  characterized  as  "disgraceful, 
dishonourable  or  unprofessional".107 

What  we  have  not  considered  is  the  relationship  between  the  CM. A.  Code 
of  Ethics  and  the  "professional  misconduct"  provisions  in  the  regulations  passed 
under  the  Health  Disciplines  Act.  More  specifically,  for  example,  could  a 
physician  who  has  denied  artificial  conception  services  to  an  unmarried  woman 
use  the  Code  of  Ethics  as  a  shield  or  defence?  Could  the  doctor  successfully 
argue  that  he  has  not  engaged  in  "unprofessional"  conduct  on  the  ground  that 
"his  morality  or  religious  conscience  alone"108  prevents  him  from  placing  a  child 
in  an  environment  without  two  persons  who  are  married  to  each  other? 


102  In  addition,  some  hospitals  have  established  a  separate  "ombudsman's"  office  or 
complaints  office  to  deal  with  complaints  raised  by  members  of  the  public. 

103  For  example,  any  of  the  statutes  or  regulations  under  consideration  in  this  section,  or  the 
Human  Rights  Code,  1981,  supra,  note  20,  or  the  Canadian  Charter  of  Rights  and 
Freedoms,  supra,  note  22. 

104  Supra,  note  2,  s.  2. 

105  Supra,  note  27,  s.  3.  See,  also,  Ministry  of  Health  Act,  R.S.O.  1980,  c.  280,  s.  3.  The 
way  in  which  the  Minister  of  Health  may  influence  the  direction  of  health  care  and 
facilities  may  be  gleaned  from  s.  6  of  the  Ministry  of  Health  Act. 

106  See  supra,  this  ch.,  sec.  3(b). 

107  See  R.R.O.  1980,  Reg.  448,  s.  27.32,  reproduced  supra,  note  94. 

108  Code  of  Ethics,  supra,  note  62,  Responsibilities  to  the  Patient,  para.  16. 
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Having  regard  to  the  fact  that  the  medical  profession  is  empowered  to  make 
certain  kinds  of  rules  governing  its  members,109  it  may  be  contended  that  the 
CM.  A.  Code  of  Ethics,  to  which  the  College  of  Physicians  and  Surgeons  of 
Ontario  subscribes,  has  the  force  of  law.  Arguably,  it  is  more  than  simply  a 
guide  to  ethical  conduct  developed  by  a  national  umbrella  organization  for 
doctors:  it  manifests  the  exercise  of  a  statutory  power  to  make  rules  governing 
professional  ethics.  If  it  is  in  conflict  with  a  regulatory  provision  passed  under 
the  Health  Disciplines  Act,  how  should  the  conflict  be  resolved?  Do  the 
regulations  somehow  set  forth  a  clearer  view  of  legislative  intent,  since  the  rules 
in  the  Code  of  Ethics  are,  even  under  the  above  line  of  argument,  only 
derivatively  indicative  of  such  intent?  Or  can  it  be  argued  that  its  so-called 
derivative  status  is  irrelevant,  on  the  ground  that,  since  the  medical  profession  is 
permitted  to  exercise  this  degree  of  control  over  itself,  and  since  the  Legislature 
so  intended,  the  Code  of  Ethics  has  equal  weight  to  that  of  the  regulations? 

The  questions  whether  the  rules  of  conduct  of  a  self-governing  profession 
constitute  rules  of  law,  and  if  so,  whether  they  are  co-equal  with  regulatory 
provisions  (so  that  the  ordinary  rules  of  statutory  interpretation  should  be  applied 
in  resolving  conflicts),  raise  complex  issues  beyond  the  scope  of  this  Report.  As 
a  practical  matter,  of  course,  the  rules  in  the  Code  of  Ethics  impinge  directly  on 
the  interpretation  given  to  various  types  of  "professional  misconduct"  by  the 
committees  of  doctors  dealing  with  complaints  by  members  of  the  public.  For 
example,  the  issue  concerning  what  is  "disgraceful,  dishonourable  or  unprofes- 
sional conduct"  is  clearly  influenced  by  the  Code  of  Ethics.  To  this  extent,  then, 
and  regardless  of  the  precise  legal  effect  of  the  Code,  a  doctor  may  bring  to  bear 
at  a  disciplinary  hearing  the  fact  that  his  conduct  has  been  consistent  with  the 
ethical  standards  set  forth  in  the  Code  of  Ethics. 


4.     THE  DONATION  OF  GAMETES 

It  hardly  bears  emphasizing  that  the  selection  of  gamete  donors  is  of  critical 
importance,  not  only  from  the  standpoint  of  their  proven  ability  to  have  children, 
but  also  from  the  standpoint  of  their  genetic  and  general  medical  status. 
Inadequate  screening  may  set  in  motion  a  calamitous  series  of  events  for  all 
persons  involved.  Yet,  notwithstanding  the  centrality  of  the  selection  process, 
guidelines  have  not  been  developed  for  the  medical  profession  in  Ontario.110 

The  absence  of  such  guidelines  may  reflect,  in  part,  the  lag  in  response  to 
relatively  novel  medical  techniques  and,  perhaps,  the  difficulty  of  establishing 
rules  respecting  the  means  of  testing  for  suitability.  Of  course,  to  the  extent  that 
we  are  concerned  with  genetic  and  other  medical  testing,   normal   medical 


109  with  respect  to  the  right  of  the  College  of  Physicians  and  Surgeons  of  Ontario  to  regulate 
the  practice  of  medicine,  establish  standards  of  knowledge,  skill,  and  qualification  to 
practice,  and  establish  standards  of  professional  ethics,  see  Health  Disciplines  Act,  supra, 
note  2,  s.  46(2),  reproduced  supra,  note  9.  See,  also,  text  accompanying  note  10,  supra. 

110  With  respect  to  the  different  practices  concerning  the  screening  of  donors,  see  supra,  ch. 
2,  sec.  3(b)(i). 
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procedures  presumably  would,  and  do,  apply.  The  negligent  failure  to  conduct 
the  proper  tests  on  prospective  donors  could  be  the  subject  of  a  medical 
malpractice  action. 

With  respect  to  gamete  donation,  we  shall  deal  first  with  the  individual 
donor  and  then  with  sperm  banks. 

(a)    THE  INDIVIDUAL  DONOR 

There  is  legislation  in  Ontario  that  may  have  some  impact  on  the  donation  of 
gametes  for  use  in  artificial  conception  programmes.  Section  2  of  the  Human 
Tissue  Gift  Act111  provides  that  "[a]  transplant  from  one  living  human  body  to 
another  living  human  body  may  be  done  in  accordance  with  this  Act,  but  not 
otherwise".  Section  3(1)  then  states: 

3.-(l)  Any  person  who  has  attained  the  age  of  majority,  is  mentally  competent 
to  consent,  and  is  able  to  make  a  free  and  informed  decision  may  in  writing  signed 
by  him  consent  to  the  removal  forthwith  from  his  body  of  the  tissue  specified  in  the 
consent  and  its  implantation  in  the  body  of  another  living  person. 

The  critical  question  is,  of  course,  whether  the  Act  applies  to  the  donation  of 
sperm  or  ova,  or,  put  another  way,  whether  sperm  or  ova  come  within  the 
definition  of  "tissue"  in  the  Act.  Section  1(c)  provides  that  "  'tissue'  includes  an 
organ,  but  does  not  include  any  skin,  bone,  blood,  blood  constituent  or  other 
tissue  that  is  replaceable  by  natural  processes  of  repair". 

There  would  appear  to  be  little  controversy  that  sperm  comes  within  the 
closing  flush  of  section  1(c)  and,  accordingly,  is  outside  the  purview  of  section 
3(1).  However,  the  same  may  not  be  said  of  ova.  A  woman's  complement  of  ova 
is  fixed  and  not  replaceable;  she  loses  one  or  more  during  menstruation  from 
puberty  to  menopause.  Accordingly,  given  the  language  of  section  3(1),  while 
sperm  donation  may  be  made  by  a  minor,  it  would  seem  that  a  minor  would  be 
precluded  from  donating  her  ova,  at  least  for  the  purpose  of  transplantation. 

The  proviso  just  noted  warrants  further  brief  comment.  It  may  be  arguable 
that  section  3(1)  of  the  Human  Tissue  Gift  Act,  by  referring  to  the  consent  to  the 
"removal  forthwith"  of  tissue  and  its  implantation  in  another  person's  body,  is 
concerned  essentially  with  tissue  that  is  deliberately  removed  for  the  express 
purpose  of  transplantation;  it  may  well  not  deal  with  the  donation  of  tissue 
removed  from  the  body  for  other  purposes  and  subsequently  transplanted.112 
Consequently,  it  may  be  that  ova  initially  extracted  for  purposes  other  than 
transplantation  —  whether  such  extraction  is  the  result  of  a  gynecological 
operation  —  could  be  donated  and  implanted  without  violating  the  strictures  of 
the  Act. 


111  R.S.O.  1980,  c.  210. 

112  While  s.  3(1)  may  give  some  weight  to  this  argument,  s.  2  and  the  definition  of 
"transplant"  in  s.  1(d)  appear  to  be  rather  more  rigid.  In  s.  1(d),  "  'transplant'  as  a  noun 
means  the  removal  of  tissue  from  a  human  body,  whether  living  or  dead,  and  its 
implantation  in  a  living  human  body  ...".  The  definition  could  comprehend  the  removal 
of  tissue  for  any  reason  or  purpose,  and  its  subsequent  transplantation. 
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Leaving  aside  the  scope  of  the  Human  Tissue  Gift  Act,  a  donation  of  ova 
involves  certain  medical  and,  in  some  cases,  surgical  procedures,  including  a 
general  anesthetic  and  a  laparoscopy.  Consequently,  it  is  incumbent  upon  the 
attending  physician  to  obtain  the  consent  of  the  patient  prior  to  the  operation. 
There  is  now  a  rather  large  body  of  judicial  opinion  and  commentary  respecting 
the  nature  and  scope  of  the  duty  of  a  doctor  to  disclose  information  to,  and  obtain 
the  informed  consent  of,  the  patient.113  While  the  issue  of  informed  consent  has 
been  controversial,  it  is  not  unique  to  the  field  of  medicine  under  consideration 
here.  Moreover,  legal  doctrine  respecting  consents  and  the  imparting  of  informa- 
tion have  been  supplemented  by  the  Canadian  Medical  Association's  Code  of 
Ethics.114  Under  the  Code,  an  "ethical  physician"  is  enjoined  to  "recognize  his 
responsibility  to  a  donor  of  organs  to  be  transplanted  and  [to]  give  to  the  donor  or 
his  relatives  full  disclosure  of  his  intent  and  the  purpose  of  the  procedure;  in  the 
case  of  a  living  donor,  he  will  also  explain  the  risks  of  the  procedure".115 

A  further  issue  that  arises  in  respect  of  the  donation  of  gametes  concerns  the 
payment  of  donors.  Section  10  of  the  Human  Tissue  Gift  Act116  provides  as 
follows: 

10.  No  person  shall  buy,  sell  or  otherwise  deal  in,  directly  or  indirectly,  for  a 
valuable  consideration,  any  tissue  for  a  transplant,  or  any  body  or  part  or  parts 
thereof  other  than  blood  or  a  blood  constituent,  for  therapeutic  purposes,  medical 
education  or  scientific  research,  and  any  such  dealing  is  invalid  as  being  contrary  to 
public  policy. 

It  should  be  noted  that  the  prohibition  in  section  10  applies  not  simply  to 
"tissue",  which  may  exclude  semen,  but  also  to  any  body  part.  Accordingly, 
leaving  aside  the  possible  argument  that  semen  for  A.I. D.  or  I.V.F.  is  not  used 
for  "therapeutic  purposes"  —  since  the  recipient  woman  is  not  seeking  the 
semen  to  alleviate  some  illness  or  handicap  on  her  part  —  it  would  seem  that 
payment  for  sperm  or  ova  as  such  may  be  invalid.  But,  in  practice,  semen  donors 
are  paid,  presumably  for  their  services  and  inconvenience  rather  than  for  the 
tissue  or  body  part  itself.  Such  payment,  then,  may  well  be  characterized  as 
being  outside  the  four  corners  of  the  Act.  However,  as  has  been  suggested,  the 
section  is  somewhat  ambiguous  in  its  applicability  to  the  artificial  conception 
technologies.  Moreover,  the  characterization  of  payment  to  donors  as  being  for 
services  and  inconvenience,  and  not  for  a  body  part,  may  be  thought  to  be  rather 
disingenuous,  having  regard  to  what  one  may  presume  to  be  the  true  intent  of  the 
legislative  prohibition. 

We  now  turn  to  consider  briefly  the  question  whether  a  donor  may  withdraw 
his  or  her  consent  to  the  donation  and  use  of  the  semen  or  ovum,  or  otherwise 


113  See,  for  example,  Hopp  v.  Lepp,  [1980]  2  S.C.R.  192,  1 12  D.L.R.  (3d)  67,  and  Reibl  v. 
Hughes,  [1980]  2  S.C.R.  880,  114  D.L.R.  (3d)  1. 

114  Supra,  note  62. 

115  Ibid.,  Responsibilities  to  the  Patient,  para.  21. 

116  Supra,  note  111. 
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require  that  it  be  disposed  of  in  a  particular  way.  This  matter  is  dependent,  in 
part  at  least,  on  the  legal  characterization  of  the  transaction. 

There  is  uncertainty  concerning  whether  the  supply  of  biological  products  is 
a  sale  of  goods  or  a  service.  If  the  supply  of  semen  or  ova  were  regarded  as  a  sale 
of  goods,  presumably  the  ordinary  principles  of  sales  law  would  apply  with 
respect  to  the  termination  of  the  donor's  property  interest  in  the  product  upon 
completion  of  the  transaction;  a  subsequent  change  of  mind  concerning  the  use  of 
the  sperm  or  ova  would  be  to  no  legal  avail.  The  matter  might  well  be  otherwise 
if  the  donation  is  only  a  service,  thereby  placing  the  donor  in  a  position  similar  to 
that  of  a  patient  or  research  subject  —  who  may  withdraw  consent  at  any  time  — 
and,  therefore,  leaving  the  donor  with  more  options  respecting  the  use  of  the 
gametes.  In  the  United  States,  it  should  be  noted,  blood  donation  is  regarded  as  a 
service  transaction. 

At  present,  it  is  usual  in  medical  treatment  and  research  for  patients  and 
subjects  to  be  free  to  withdraw  their  consent  at  any  time.  However,  donors  are 
seldom  patients  or  subjects.  Moreover,  as  a  practical  matter,  unlike  patients  and 
subjects  undergoing  medical  treatment  or  participating  in  experimentation, 
donors  ordinarily  seek  anonymity  as  a  condition  of  donation.117 

(b)   Sperm  banks 

While  there  are,  at  present,  no  commercial  —  as  opposed  to  university- 
based  —  sperm  banks  in  Ontario,  it  is  clear  that  there  is  a  need  for  the  law  to  deal 
expressly  with  the  establishment  and  functioning  of  such  bodies.  Some  of  the 
critical  issues  may  well  be  dealt  with  under  the  Human  Tissue  Gift  Act,  discussed 
in  the  immediately  preceeding  section.  However,  there  are  other  important 
matters  of  concern,  not  related,  for  example,  to  questions  of  individual  donation. 

As  we  shall  see  later  in  this  Report,118  in  1981  a  federal  Advisory 
Committee  on  the  Storage  and  Utilization  of  Human  Sperm  reported  on,  inter 
alia,  the  acquisition,  preservation,  and  importation  of  sperm.119  The  general 
recommendation  was  that  federal  standards  should  be  established  to  govern  these 
matters.  More  specifically,  the  Committee  believed  that,  "[u]ntil  regulations 
establishing  federal  standards  of  quality  are  in  effect  for  Canada,  the  importation 
of  sperm  from  commercial  human  sperm  banks  should  be  prohibited;  and  no  new 
human  sperm  bank  should  be  allowed  to  operate  outside  the  jurisdiction  of  a 
university  or  other  publicly  owned  agency".120 

On  July  5,  1984,  it  was  reported  that  the  federal  government  was,  in  fact, 


117  However,  there  are  cases  where  particular  donors  are  selected  by,  and  therefore  are 
known  to,  the  recipients,  and  where  donors  continue  to  have  contact  with  the  recipients. 

118  See  infra,  Appendix,  sec.  2(a)(iii). 

119  Canada,  Health  and  Welfare  Canada,  Report  of  the  Advisory  Committee  on  the  Storage 
and  Utilization  of  Human  Sperm  (1981),  ch.  II. 

120  Ibid.,  at  16  and  (xiv),  recommendation  2.5.  With  respect  to  the  use  of  frozen  sperm  from 
banks,  see  ibid.,  at  29-30. 
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planning  to  license  sperm  banks  and  establish  criteria  for  donors.121  The  criteria 
would  apparently  deal  with  how  sperm  is  obtained,  prepared  for  storage,  and 
screened  for  genetic  and  other  diseases,  although  the  scheme  would  not  otherwise 
impose  eligibility  controls.  In  addition,  detailed  record  keeping  of  donors  would 
be  required,  with,  for  example,  information  concerning  a  donor's  physical 
characteristics  made  available  to  recipients. 

The  licensing  requirements  would  apply  to  both  commercial  sperm  banks 
and  existing,  university-based  sperm  banks.  All  banks  would  be  subject  to 
federal  government  inspection.  It  was  reported  that  the  requirements  would  "get 
under  way  in  six  months  to  a  year  if  sperm  banks  can  be  regulated  under  existing 
legislation".122 

It  should  be  noted  that  constitutional  issues  would  be  raised  by  any  attempt 
by  Ontario  to  prohibit,  or  even  control,  the  importation  of  sperm  from  sperm 
banks  outside  Ontario.  Federal  law  governs  the  "regulation  of  trade  and 
commerce".123  Moreover,  the  Canadian  Charter  of  Rights  and  Freedoms124  may 
also  affect  any  attempted  prohibition  of  transactions  within  Canada.  Whether  or 
not  the  reported  federal  initiative  bears  fruit,  these  and  other  matters  should  be 
canvassed  before  we  are  beset  by  what  now  appear  to  be  only  potential 
jurisdictional  and  other  problems. 

(c)   Conclusion 

Our  review  of  existing  law  has  convinced  us  that  it  has  not  kept  pace  with 
recent  medical  developments.  We  believe  that  it  is  of  critical  importance  to  deal 
expressly  with  such  matters  as  the  donation  or  use  of  gametes  for  artificial 
conception  or  other  purposes,  donations  by  minors,  payments  to  gamete  donors, 
the  wrongful  presentation  of  information  by  donors,  the  withdrawal  of  donations, 
gamete  banks,  and  the  importation  of  gametes  from  outside  Ontario.  In  addition, 
we  believe  that  there  is  uncertainty  whether  the  supply  of  gametes  is  a  sale  of 
goods  or  a  service,  a  matter  that  raises,  for  example,  questions  of  products 
liability  and  warranties  of  quality  and  fitness.  This  matter,  too,  must  be 
clarified. 


121  The  Globe  and  Mail,  Toronto  (July  5,  1984),  at  1. 

122  Ibid. 

123  Constitution  Act,  1867,  30-31  Vic,  c.  3  (U.K.),  s.  91.2. 

124  Supra,  note  22. 
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5.      STATUS  OF  THE  CHILD,  PARENTAGE, 
AND  BIRTH  REGISTRATION 

In  this  section,  the  Commission  will  examine  the  present  law  respecting  the 
status  and  parentage  of  children  artificially  conceived,  having  regard  to  the 
normal  law  of  parenthood  and  to  the  effect  of  the  Vital  Statistics  Act125  and 
Children 's  Law  Reform  Act. ,26 

The  status  and  parentage  of  an  artificially  conceived  child  bear  directly  on 
the  critical  factor  of  the  child's  "identity"  and  emotional  security  in  his  or  her 
family.  More  specifically,  status  and  parentage  determine  a  number  of  rights  and 
duties  respecting  the  child,  the  parents,  and  others.  For  example,  section  16  of 
the  Family  Law  Reform  Act121  provides  for  the  obligation  of  a  "parent"  to 
support  "his  or  her  child".  Section  1(e)  defines  "parent"  to  mean,  inter  alia, 
"the  father  or  mother  of  a  child".  While  "father"  is  not  defined,  presumably  it 
relates  to  biological  fatherhood.  What  may  be  called  social  fatherhood  is  dealt 
with  in  that  part  of  section  1(e)  that  provides  that  "parent"  "includes  a  person 
who  has  demonstrated  a  settled  intention  to  treat  a  child  as  a  child  of  his  ... 
family".  Accordingly,  a  semen  donor  for  A.I. D.  or  I.V.F.  would  be  the  parent 
who,  in  law,  would  owe  a  support  obligation  to  the  resulting  child,128  although 
another  male  person  may,  indeed,  owe  a  similar  duty  under  the  Act  as  the  social 
father. 

The  issue  of  the  child's  status  and  parentage  is  relevant  in  other  circum- 
stances as  well.  For  example,  the  Succession  Law  Reform  Act,129  dealing,  inter 
alia,  with  testate  and  intestate  succession,  defines  "parent"  to  mean  "the  father 
or  mother  of  a  child".130  Again,  biological  connection  presumably  determines 
the  meaning  given  to  these  terms. 

Of  course,  all  those  aware  of  a  child's  artificial  conception  and  birth  are 
entitled  to  make  or  deny  provision  for  the  child  by  will.  But,  for  some  reason, 
they  may  fail  to  make  specific  provision  or  may  be  ignorant  of  the  circumstances 
of  the  conception.  For  example,  a  gift  to  the  "children  of  X"  —  X  being  the 
husband  of  an  A.I.D.  recipient  —  would  not,  in  law,  comprehend  the  A.I.D. 
child.  And  the  semen  donor's  bequest  to  his  "children"  would  theoretically 
include  that  child. 

The  examples  could  be  multiplied.  However,  the  central  point  that  bears 


125  Vital  Statistics  Act,  R.S.O.  1980,  c.  524. 

126  Children's  Law  Reform  Act,  R.S.O.  1980,  c.  68,  as  am.  by  S.O.  1982,  c.  20  (adding  to 
the  Act  Part  III,  dealing  with  custody,  access,  and  guardianship). 

127  Family  Law  Reform  Act,  R.S.O.  1980,  c.  152. 

128  In  CM.  v.  CC,  152  N.J.  Super.  160,  377  A. 2d  821  (N.J.  Juv.  Ct.  1977),  the  Court 
held,  inter  alia,  that  the  semen  donor,  in  this  case  known  to  the  recipient,  was  liable  for 
child  support. 

129  Succession  Law  Reform  Act,  R.S.O.  1980,  c.  488. 

130  Ibid.,  s.  l(l)(d). 
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emphasizing  in  this  section  is  that  the  present  law  respecting  status  and  parentage 
serves  only  accidentally  to  accommodate  the  intentions  of  participants  in  artifi- 
cial conception  programmes  and  the  best  interests  of  resulting  children.  As  we 
shall  see  below,  there  are  presumptions  in  the  Vital  Statistics  Act  and  the 
Children 's  Law  Reform  Act  that  do  assist  in  the  regularizing  of  social  relation- 
ships in  certain  circumstances,  particularly  where  the  social  parents  are  married 
and  cohabiting;  but  they  are  not  applicable  in  all  cases  and,  in  any  event,  are 
rebuttable.  They  developed  in  a  milieu  largely  ignorant  of,  or  at  least  indifferent 
to,  the  new  technological  advances  in  the  field  of  infertility  and  artificial 
conception. 

(a)   The  Law  and  Practice  Respecting  Registration 
of  Births  Under  the  Vital  Statistics  Act 

In  order  to  put  the  discussion  of  the  birth  registration  system  in  its  proper 
context,  it  may  be  appropriate  to  consider  briefly  the  general  purposes  of  such  a 
system  in  Ontario.  The  system  of  birth  registration  established  by  the  Vital 
Statistics  Act  is  one  of  seven  registration  systems  established  under  that  Act.  The 
Act  provides  for  the  creation  of  a  uniform  system  of  registration  for  births, 
marriages,  deaths,  still-births,  adoptions,  divorces,  and  changes  of  name  in 
Ontario.131  Once  duly  recorded,  the  information  becomes,  for  all  intents  and 
purposes,  facts  that  may  be  relied  upon  as  evidence  in  any  court  in  Ontario.132 

In  addition  to  functioning  as  a  record  of  the  circumstances  of  birth,  the 
system  of  birth  registration  has  a  second  purpose:  along  with  the  Children 's  Law 
Reform  Act,133  it  is  a  means  by  which  the  parentage  of  children  is  established.  As 
we  shall  see,  the  relationship  of  parent  and  child  is  presumptively  established  by 
the  administrative  act  of  registering  the  birth. 

Having  set  out  this  background,  we  shall  describe  the  present  law  and 
practice  governing  birth  registration  in  Ontario.  We  turn  first  to  the  question  of 
how  birth  information  is  transmitted  to  the  registry  and  what  information  is 
transmitted  and  recorded. 

Within  two  days  of  the  birth  of  a  child,134  the  attending  medical  practitioner 


131  Vital  Statistics  Act,  supra,  note  125,  s.  2(1).  It  should  be  emphasized  that  the  Act  is 
concerned  only  with  events  occurring  in  Ontario.  The  Act  does  not  record  events  in  the 
lives  of  residents  of  Ontario  that  do  not  occur  within  the  Province.  Moreover,  the  Act 
does  not  deal  with  events  that  occur  to  persons  who  move  to  or  leave  Ontario,  where  such 
events  took  place  before  their  move  to  Ontario  or  after  they  left  the  Province,  as  the  case 
may  be. 

132  Section  42  provides,  inter  alia,  that  a  birth  certificate  or  a  certified  copy  of  a  registration 
of  birth  "is  admissible  in  any  court  in  Ontario  as  prima  facie  evidence  of  the  facts  so 
certified". 

133  Supra,  note  126.  See  discussion  infra,  this  ch.,  sec.  5(b). 

134  Section  1(a)  of  the  Vital  Statistics  Act,  supra,  note  125,  defines  "birth"  to  mean  "the 
complete  expulsion  or  extraction  from  its  mother  of  a  foetus  that  did  at  any  time  after 
being  completely  expelled  or  extracted  from  the  mother  breathe  or  show  any  other  sign  of 
life,  whether  or  not  the  umbilical  cord  was  cut  or  the  placenta  attached". 
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must  send  a  notice  of  birth  to  the  registrar  of  the  registration  division  within 
which  the  child  was  born.135  The  notice  provides  a  minimum  of  information 
about  the  child  and  the  circumstance  of  its  birth  and  identifies  the  mother.  The 
document,  however,  does  not  reveal  any  information  respecting  the  paternity  of 
the  child. 

Within  thirty  days  after  the  birth  of  the  child,  the  mother,  unless  she  is 
incapable,136  must  submit  to  the  appropriate  division  registrar  a  statement,  in  a 
form  prescribed  by  the  regulations,137  respecting  the  birth.138  It  is  this  document, 
known  as  the  "Statement  of  Live  Birth",  that  eventually  will  constitute  the 
registration  of  birth.139 

The  information  that  is  provided  in  the  Statement  of  Live  Birth  depends,  in 
the  first  instance,  on  the  marital  status  of  the  mother.  The  Act  requires  that  a 
mother  state  whether  she  is  single,  married,  widowed,  or  divorced.140  It  provides 
further  that  the  statement  not  state  whether  the  parents  of  the  child  are  married  to 
each  other.141 

Regardless  of  the  marital  status  of  the  woman,  the  prescribed  statement  will 
give  information  concerning  the  child  and  its  date  and  place  of  birth  and 
particulars  respecting  the  mother,  that  is,  her  birth  name,  birthplace,  date  of 
birth,  age,  and  social  insurance  number.  Where  the  woman  is  married  and  was 
living  with  her  husband  when  the  child  was  conceived,  the  child  must  be  given 
the  surname  of  her  husband,  and  the  particulars  of  the  husband  must  be  given  as 
those  of  the  father  of  the  child.142  The  legal  presumption,  then,  in  the  case  of  a 
married,  cohabiting  couple,  is  that  a  child  born  during  the  currency  of  the 
marriage  is  the  child  of  the  couple.  Again,  however,  it  bears  emphasizing  that  the 
presumption  is  rebuttable. 


135  Vital  Statistics  Act,  supra,  note  125,  s.  5.  See,  also,  R.R.O.  1980,  Reg.  942,  s.  1, 
Form  1. 

136  Section  l(k)  of  the  Vital  Statistics  Act,  supra,  note  125,  defines  "incapable"  to  mean 
"unable  through  death,  illness,  absence  from  Ontario  or  otherwise".  Where  the  mother  of 
the  child  is  incapable,  the  father  must  deliver  the  required  statement,  except  where  the 
child  is  born  outside  marriage.  Where  both  parents  are  incapable,  a  person  "standing  in 
the  place  of  the  parents  of  the  child"  must  submit  the  statement:  see  Vital  Statistics  Act, 
ibid.,  s.  6(l)(b)  and  (c),  and  s.  6(2). 

137  R.R.O.  1980,  Reg.  942,  s.  2,  Form  2. 

138  Vital  Statistics  Act,  supra,  note  125,  s.  6(1). 

139  After  receiving  the  Statement  of  Live  Birth,  the  division  registrar  has  1  year  from  the  day 
of  birth  of  the  child  to  register  the  birth  by  signing  the  statement,  at  which  time  the 
statement  constitutes  the  registration  of  birth.  Before  signing,  however,  he  must  be 
satisfied  as  to  the  correctness  and  sufficiency  of  the  statement:  Vital  Statistics  Act,  supra, 
note  125,  s.  9(1). 

140  Ibid.,  s.  6(3). 

141  Ibid. 

142  Ibid.,  s.  6(4).  It  should  be  noted  that,  upon  the  joint  request  of  the  spouses,  the  birth  of 
the  child  may  be  registered  "showing  the  surname  of  the  husband  hyphenated  or 
combined  with  the  surname  of  the  mother  as  the  surname  of  the  child":  ibid.,  s.  6(1  l)(a). 
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A  married  woman  must  not  record  her  husband's  particulars  as  being  those 
of  the  father  where  she  files  a  prescribed  statutory  declaration143  stating  that, 
when  the  child  was  conceived,  she  was  living  separate  and  apart  from  her 
husband,  and  that  her  husband  is  not  the  father  of  the  child.  In  such  a  case,  no 
particulars  of  the  father  are  to  be  given  in  the  statement.  However,  where  the 
mother  and  a  person  who  acknowledges  himself  to  be  the  father  of  the  child  make 
a  joint  request  in  writing,144  "the  particulars  of  the  person  so  acknowledging 
may  be  given  as  the  particulars  of  the  father,  or  the  birth  may  be  registered 
showing  the  surname  of  the  person  so  acknowledging  as  the  surname  of  the  child, 
or  both".145 

Where  an  unmarried  woman  gives  birth  to  a  child,  unless  she  and  a  person 
who,  by  statutory  declaration,146  acknowledges  himself  to  be  the  father  of  the 
child  jointly  make  a  request  to  record  the  particulars  of  that  person  as  those  of 
the  father  and  to  show  his  surname  as  that  of  the  child,147  no  particulars  of  the 
father  shall  be  given  in  the  statement.148  Where,  in  the  case  of  an  unmarried 
mother,  a  statutory  declaration  is  not  made,  the  surname  of  the  mother  must  be 
given  to  the  child. 

In  the  circumstances  where,  under  the  Vital  Statistics  Act,  a  person 
acknowledging  paternity  and  the  mother  of  the  child  have  filed  the  requisite 
documentation  to  record  the  particulars  of  that  person  as  those  of  the  father,  the 
Children 's  Law  Reform  Act  provides  for  a  rebuttable  presumption  that  the  male 
is,  and  shall  be  recognized  in  law  to  be,  the  father  of  the  child,  unless  the 
contrary  is  proven  on  a  balance  of  probabilities.149 

From  the  foregoing  description,  it  should  be  apparent  that  the  integrity  of 
the  registration  system,  both  as  a  record  of  birth150  and  a  means  of  establishing 


143  R.R.O.  1980,  Reg.  942,  s.  3(2),  Form  32. 

144  Ibid.,  s.  3(3),  Form  33. 

145  Vital  Statistics  Act,  supra,  note  125,  s.  6(5). 

146  R.R.O.  1980,  Reg.  942,  s.  3(1),  Form  31. 

147  Vital  Statistics  Act,  supra,  note  125,  s.  6(8). 

148  Ibid.,  s.  6(7). 

149  Children's  Law  Reform  Act,  supra,  note  126,  s.  8(1)5. 

150  In  addition  to  serving  as  a  record  of  the  birth  and  parentage  of  a  child,  the  registration 
serves  as  the  basis  for  the  issuance  of  a  birth  certificate.  Information  respecting  the  child 
and  the  circumstances  of  the  birth  must  appear  on  the  birth  certificate:  Vital  Statistics 
Act,  supra,  note  125,  s.  39(1).  Section  55  of  the  regulations  to  the  Act,  R.R.O.  1980, 
Reg.  942,  requires  that  the  birth  certificate  be  in  Form  27.  Formerly,  s.  39  of  the  Act 
provided  that  the  birth  certificate  shall  contain  particulars  concerning  "only"  the  child 
and  the  circumstances  of  its  birth.  This  precluded  any  information  respecting  parentage. 
This  was  amended  by  the  Vital  Statistics  Amendment  Act,  1983 ,  S.O.  1983,  c.  34,  s.  3, 
which  deleted  the  word  "only"  from  s.  39.  Where  there  has  been  an  adoption  (see  text 
accompanying  notes  152-54,  infra),  the  birth  certificate  is  issued  in  accordance  with  the 
new  registration,  rather  than  in  conformity  with  the  original  registration:  Vital  Statistics 
Act,  supra,  note  125,  s.  24(4). 


68 


or  presuming  paternity,  depends  on  the  diligence  and  honesty  of  individuals,  who 
are  required  to  submit  accurate  information  in  a  timely  fashion.  A  failure  to  file 
the  requisite  documentation  or  the  deliberate  transmission  of  erroneous  informa- 
tion would  undermine  the  system  and  impair  its  utility.  To  discourage  such 
conduct,  the  Vital  Statistics  Act  creates  offences  in  the  event  of  neglect  or  failure 
to  submit  required  documentation  or  where  a  person  wilfully  has  made  or  has 
caused  to  be  made  a  false  statement  in  a  document  required  to  be  furnished  under 
the  Act.151  However,  as  we  shall  see,  accurate  information  may  not  in  fact  be 
conveyed  to  the  registration  authorities. 

The  birth  registration  may  be  altered  by  the  subsequent  adoption  of  a  child, 
following  a  formal  request  and  the  submission  of  certain  documentation  by  the 
adoptive  parents.152  The  new  registration  records  the  birth  and  parentage  of  the 
adopted  child  as  if  it  were  born  "in  lawful  wedlock"153  as  the  natural  child  of  the 
adoptive  parents.  Thus,  the  Vital  Statistics  Act  does  not  mirror  biological 
parentage,  but  reflects  the  new  legal  and  social  relationship  that  has  been  created 
by  virtue  of  the  adoption  order.154 

Given  the  use  of  the  documentation  maintained  under  the  Vital  Statistics  Act 
in  ostensibly  establishing  facts  respecting  birth  and  parentage,  questions  of 
confidentiality  and  access  assume  obvious  importance.  In  view  of  our  concern 
for  these  questions  in  the  context  of  the  use  of  artificial  conception  procedures,  a 
consideration  of  the  issue  under  Ontario  legislation  seems  appropriate  here.  As  is 
the  case  with  other  topics  canvassed  in  this  chapter,  a  brief  review  of  the  present 
law  and  practice  will  serve  to  put  our  subsequent  discussion  and  recommenda- 
tions in  perspective. 

The  Vital  Statistics  Act  can  be  characterized  as  having  adopted  a  general 
approach  of  confidentiality,  with  some  exceptions  made  for  limited  access  by 
interested  persons.  For  the  public  at  large,  the  Act  appears  to  contemplate 
negligible  access.  Section  49  provides  that  "[n]o  division  registrar,  sub-regis- 
trar, funeral  director  or  person  employed  in  the  service  of  Her  Majesty  shall 
communicate  or  allow  to  be  communicated  to  any  person  not  entitled  thereto  any 
information  obtained  under  this  Act,  or  allow  any  such  person  to  inspect  or  have 
access  to  any  records  containing  information  obtained  under  this  Act".155 
However,  notwithstanding  the  exception  for  persons  "entitled  thereto",  the  Act 
in  fact  confers  no  absolute  right  of  access  in  relation  to  birth  documentation.156 


151  Ibid.,  ss.  51-52. 

152  Ibid.,  s.  24(2).  The  Registrar  General  will  withdraw  the  original  registration  from  the 
registration  file  and  store  it  in  a  separate  sealed  file.  On  the  original  registration,  there  is 
a  "notation"  of  the  adoption  and  any  consequential  change  of  name. 

153  Ibid.,  s.  24(2). 

154  See  Child  Welfare  Act,  supra,  note  58,  s.  86(1),  and  the  new  Child  and  Family  Services 
Act,  1984,  supra,  note  58,  s.  152(2). 

155  yltai  Statistics  Act,  supra,  note  125,  s.  49.  See,  also,  ibid.,  s.  53,  which  creates  an 
offence  for  contravening  the  confidentiality  provision. 

156  See  ibid.,  ss.  40  and  41(1).  By  contrast,  upon  payment  of  the  prescribed  fee,  any  person 
may  obtain  a  death  certificate,  and  the  parties  to  a  marriage,  their  parents,  or  their 
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The  release  of  birth  documentation  and  disclosure  of  information  has  been  left  to 
the  judgment  of  the  Registrar  General. 

In  order  to  have  a  search  made  for  the  fact  that  a  birth  has  been  registered,  a 
person  must  satisfy  the  Registrar  General  as  to  his  reason  for  requiring  it.157  In 
the  event  that  the  application  is  granted,  the  only  information  given  to  the  person 
is  whether  the  registration  exists  and,  if  it  does,  the  registration  number.158 

Armed  with  the  knowledge  that  there  is  a  registration  of  birth,  a  person 
might  wish  to  obtain  a  birth  certificate  or  a  certified  copy  of  the  registration.  The 
Act  provides  that  a  birth  certificate  may  be  obtained  by  a  person  "who  furnishes 
substantially  accurate  particulars,  and  satisfies  the  Registrar  General  as  to  his 
reason  for  requiring  it".159  Apparently,  this  language  has  been  interpreted  by  the 
Registrar  General  to  confine  access  to  the  persons  named  in  the  registration  — 
the  child  and  his  parents.  Other  relatives  and  strangers,  as  a  matter  of  practice, 
are  not  given  birth  certificates. 

Access  to  a  certified  copy  of  the  registration,  which  contains  information 
respecting  the  parentage  of  the  child,  would  appear  to  be  even  more  restricted. 
Under  the  Act,  a  certified  copy  cannot  be  issued  "except  to  a  person  authorized 
by  the  Registrar  General  or  the  order  of  a  court". 160  In  practice,  as  with  the  birth 
certificate,  access  is  restricted  to  persons  who  are  named  in  the  registration. 

The  question  of  access  to  the  documentation  acknowledging  paternity  that 
may  be  filed  by  an  unmarried  woman  or  by  a  married  woman  living  separate  and 
apart  from  her  husband  at  the  time  of  conception  is  addressed  by  the  Children 's 
Law  Reform  Act.  It  provides  that  "any  person  who  has  an  interest,  furnishes 
substantially  accurate  particulars  and  satisfies  the  Registrar  General  as  to  his 
reason  for  requiring  it",  may  inspect  and  obtain  a  certified  copy  of  the 
documents.161  Presumably,  the  necessary  interest  would  be  found  if,  for  exam- 
ple, the  person  were  seeking  to  establish  paternity  by  relying  on  the  statutory 
presumption  under  section  8  of  that  Act. 

We  now  turn  to  consider  the  interaction  between  the  Vital  Statistics  Act  and 
the  new  reproductive  technologies.  Can  the  new  artificial  conception  technolo- 
gies be  adequately  accommodated  within  the  existing  system  of  birth  registra- 
tion, given  that  the  present  law  and  practice  were  developed  in  a  world  in  which 
natural  reproduction  was  automatically  assumed  and  artificial  reproductive 
technology  either  did  not  exist  or  was  rarely  used? 


children  may  obtain  a  marriage  certificate:   see  ibid.,  s.  40(2)  and  (3)(a)-(c).   No 
discretion  to  refuse  a  certificate  appears  to  reside  in  the  Registrar  General. 

157  Ibid.,  s.  44(1  )(c). 

158  Ibid.,  s.  44(3). 

159  Ibid.,  s.  40(1). 

160  Ibid.,  s.  41(1). 

161  Children's  Law  Reform  Act,  supra,  note  126,  s.  13. 
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The  various  reproductive  technologies  in  current  and  foreseeable  use  may 
allow  children  to  be  produced  by  numerous  combinations  of  participants. 
Depending  on  how  the  term  "parent"  is  to  be  defined,  several  individuals 
involved  in  the  creation  of  a  single  infant  may  justifiably  claim  that  status  by 
reason  of  some  form  of  connection  to  the  child.  Whether  a  particular  category  of 
person  should  be  allowed  to  claim  to  be  a  parent  is  a  policy  issue,  the  resolution 
of  which  will  affect  an  evaluation  of  the  adequacy  of  the  existing  system  of  birth 
registration.  If,  for  example,  we  take  the  view  that  biology  should  be  determina- 
tive of  parentage,  the  gamete  donor  or  donors  or  the  gestating  woman  in  the 
surrogate  motherhood  situation  would  be  regarded  as  parents  for  purposes  of 
birth  registration. 

How  the  system  of  birth  registration  should  respond  to  the  advent  of  these 
technologies,  and  the  difficult  questions  that  they  pose,  may  appear  less  intract- 
able if  one  recalls  the  ostensible  purpose  of  registration  under  the  Vital  Statistics 
Act.  Earlier,  it  was  stated  that  birth  registration  records  the  circumstances  of  a 
birth  and  establishes  the  parentage  of  the  child.  However,  bearing  in  mind  the 
previous  discussion  concerning  birth  registration,  it  may  be  said  that  the  Act  is 
not  really  intended  to  —  and  certainly  does  not  always  —  establish  a  true 
biological  record  of  parentage.  Rather,  registration  by  and  large  creates  a  social 
record  of  parentage,  which  ordinarily  conforms  to  the  reasonable  expectations  of 
individuals  and  of  society  as  to  the  origins  of  children.  In  many  cases  —  perhaps 
the  overwhelming  majority  —  this  expectation  is  consistent  with  the  biological 
truth,  but  this  is  not  invariably  the  case. 

The  fact  that  the  biological  truth  does  not  necessarily  govern  is  strikingly 
evident  in  the  treatment  of  children  born  during  the  subsistence  of  a  marriage. 
Except  where  she  has  filed  a  statutory  declaration  stating  that,  at  the  time  of 
conception,  she  was  living  apart  from  her  husband  and  that  her  husband  is  not  the 
father  of  her  child,  a  married  woman  must  give  the  particulars  of  her  husband  as 
those  of  the  father  of  the  child  in  the  Statement  of  Live  Birth.  Even  where  it  can 
be  proved  that  the  child  in  fact  has  been  conceived  in  the  course  of  an  adulterous 
relationship,  during  which  the  spouses  were  not  living  separate  and  apart  from 
each  other,  the  particulars  of  the  husband  must  be  recorded  as  those  of  the  father 
of  the  child.162  In  some  cases,  then,  biological  accuracy  gives  way  to  what  may 
be  regarded  as  the  social  reality  that  the  child  will  be  raised  by  the  husband  as  his 
own.  However,  in  other  cases  —  where,  for  example,  a  child  conceived  in  the 
course  of  an  extra-marital  relationship  is  not,  in  fact,  raised  by  the  husband  as  his 
own  —  neither  biological  nor  social  reality  is  reflected  in  the  register. 

There  are  other  illustrations  of  how  the  purity  of  the  birth  register,  as  a 
repository  of  biological  truth,  has  been  eroded.  For  example,  where  a  widow 
gives  birth  to  a  child  conceived  by  her  deceased  husband,  she  is  technically 
unable  to  use  section  6(4)  of  the  Act  to  give  the  child  her  husband's  surname  and 


162  Of  course,  in  a  judicial  proceeding,  a  birth  certificate  and  a  certified  copy  of  a 
registration  of  birth  is  only  prima  facie  evidence  of  the  facts  so  certified:  Vital  Statistics 
Act,  supra,  note  125,  s.  42.  Moreover,  the  presumption  that  the  husband  is  the  father  is 
rebuttable  under  the  Children's  Law  Reform  Act,  supra,  note  126:  see  ss.  4  and  8(1). 
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her  husband's  particulars  as  those  of  the  father,  for  the  woman  is  not  "married" 
at  the  time  of  birth.  However,  we  understand  that,  in  practice,  widows  may,  and 
do,  utilize  section  6(4).  Indeed,  since  there  is  nothing  in  the  applicable  form  to 
indicate  the  husband's  date  of  death,  a  widow  could  conceivably  use  the  section 
even  where  the  husband  could  not  have  been  the  father;  it  appears  that  no  inquiry 
is,  in  fact,  made  as  to  the  accuracy  of  the  information  provided.163 

The  frequent  subservience  of  biological  fact  to  social  reality  in  the  Vital 
Statistics  Act  is  evidenced  further,  and  most  obviously,  in  the  response  to 
adoption.  As  we  have  seen,  where  proper  application  has  been  made,  the  original 
registration  of  birth  is  replaced  by  a  new  registration,  which  records  the  fiction 
that  the  adopted  child  has  been  born  to  the  adoptive  parents  "in  lawful 
wedlock".  While  the  original  registration  is  to  bear  a  notation  of  the  adoption  and 
of  any  consequential  change  of  name,  it  is  to  be  kept  in  a  separate,  sealed  file, 
which  is  generally  unavailable. 

With  respect  to  the  application  of  the  law  governing  birth  registration  to  the 
artificial  conception  technologies  in  question,  we  find  that,  in  the  case  of 
artificial  insemination  by  donor  and  in  vitro  fertilization  with  donor  sperm  or 
ova,  where  the  couple  is  married,  the  Vital  Statistics  Act  ordinarily  is  in  harmony 
with  the  wishes  of  the  social  parents  and,  presumably,  the  needs  of  the  child.  In 
the  case  of  artificial  insemination  by  donor,  the  particulars  of  the  recipient's 
husband  will  appear  on  the  registration  as  being  those  of  the  father  of  the  child. 
Where  the  woman  is  in  an  unmarried  relationship,  however,  the  Vital  Statistics 
Act  cannot  be  used  to  "regularize"  the  birth:  section  6(7)  of  the  Act  would 
prevent  her  male  partner  from  being  recorded  as  the  father  of  the  child,  unless  he 
were  falsely  to  acknowledge  himself  as  the  father  pursuant  to  the  provisions  of 
section  6(8). 

In  the  case  of  in  vitro  fertilization,  where  the  fertilized  ovum  is  implanted  in 
a  married  woman,  the  operation  of  the  Vital  Statistics  Act  would  result  in  her  and 
her  husband  being  registered  as  the  mother  and  father  of  the  child,  irrespective  of 
whether  one  or  both  of  the  gametes  were  donated.  In  other  words,  even  where  the 
child  has  no  genetic  relationship  to  the  adults  who  are  going  to  raise  it  as  their 
own,  they  will  be  registered  as  its  parents  under  the  Vital  Statistics  Act.  Again, 
however,  the  expectations  of  unmarried  couples  cannot  be  realized  under  the  Act. 

Notwithstanding  that  the  Vital  Statistics  Act  was  not  drafted  with  the 
artificial  conception  technologies  in  mind,  the  result  that  it  produces  for  married 
couples  in  the  situations  discussed  above  is,  then,  ordinarily  viewed  by  them  to 
be  the  appropriate  one:  not  only  does  it  give  effect  to  the  intentions  and 
expectations  of  the  adult  participants  in  these  technologies,   but  also  it  is 


163  It  should  also  be  noted  that  there  is  a  presumption  under  the  Children 's  Law  Reform  Act, 
supra,  note  126,  that  a  male  person  is  the  father  of  a  child  where,  for  example,  the 
"person  was  married  to  the  mother  of  the  child  by  a  marriage  that  was  terminated  by 
death  ...  within  300  days  before  the  birth  of  the  child":  ibid.,  s.  8(1)2.  The  widow  could 
apply  for  a  paternity  declaration  making  use  of  this  presumption:  ibid.,  s.  4.  With  respect 
to  a  subsequent  amendment  of  the  birth  register,  see  ibid.,  s.  16. 
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perceived  to  be  in  the  best  interests  of  the  child.  Moreover,  from  one  perspec- 
tive, it  is  not  inconsistent  with  the  Act's  function  as  a  record  of  social  parentage, 
rather  than  a  record  of  pure  genetic  or  biological  origin. 

When  we  turn  to  consider  the  artificial  conception  technologies  that  involve 
a  woman  who  gives  birth  to  a  child  and  subsequently  transfers  the  custody  of  the 
infant  to  another  woman  who  is  to  raise  it  as  her  child  —  that  is,  surrogate 
motherhood  —  the  Vital  Statistics  Act  simply  does  not  accommodate  the 
intentions  of  the  parties.  While  there  is  no  definition  of  "mother"  in  the  statute, 
it  seems  clear  from  the  definition  of  "birth"164  that  only  the  woman  who  gives 
birth  to  a  child  is  its  mother.  As  a  consequence,  the  surrogate  mother  must  be 
registered  as  the  mother,  notwithstanding  that  she  wishes  to  have  nothing  further 
to  do  with  the  child.  Where  the  woman  giving  birth  is  married,  the  particulars  of 
her  husband  would  be  recorded  as  those  of  the  father,  except  where  she  files  a 
statutory  declaration  stating  that,  at  the  time  of  conception,  she  was  living 
separate  and  apart  from  her  husband,  and  that  her  husband  is  not  the  father  of  her 
child.165  This  result  would  ensue  irrespective  of  the  source  of  gametes.  Thus,  it 
would  apply,  for  example,  whether  the  surrogate  mother  bears  a  child  created 
with  her  own  ovum,  the  ovum  of  the  woman  who  is  to  raise  the  child  as  her  own, 
or,  indeed,  the  ovum  of  any  other  woman. 

In  these  cases,  then,  the  operation  of  the  Vital  Statistics  Act  will  frustrate  the 
intentions  of  the  parties  and  oblige  them  to  follow  adoption  procedures  to 
establish,  in  law,  the  parental  relationships  that  they  all  wish.166  Of  course, 
where  the  man  who  is  to  be  the  social  father  of  the  child  is  also  the  sperm  donor, 
he  and  the  surrogate  mother,  if  unmarried,  can  file  a  statutory  declaration 
requesting  that  his  particulars  be  recorded  as  those  of  the  father  of  the  child.167 
As  a  consequence,  should  he  be  registered  as  the  father,  only  his  wife  or 


164  See  definition  of  "birth"  quoted  supra,  note  134. 

165  Vital  Statistics  Act,  supra,  note  125,  s.  6(5). 

166  \Ye  shall  return  to  the  adoption  procedures  applicable  in  surrogate  motherhood  in  sec. 
8(b)  of  this  chapter  (see  esp.  infra,  note  268).  Where  the  child  is  given  up  by  the 
surrogate  mother  to  the  biological  father  and  his  wife,  the  wife  must  use  the  step-parent 
adoption  procedures  set  forth  in  Part  III  of  the  Child  Welfare  Act,  supra,  note  58.  The 
procedure  governing  step-parent  adoption  has  been  considerably  simplified  to  ease 
adoptions.  Where,  however,  the  biological  father  is  not  married  to  the  woman  with  whom 
he  is  living,  the  court  may  not  make  an  adoption  order  in  favour  of  the  unmarried  woman 
unless  it  "is  satisfied  that  there  are  special  circumstances  that  justify  the  making  of  the 
order"  (Child  Welfare  Act,  ibid.,  s.  74(1  )(b)).  And,  of  course,  in  such  a  case,  the 
normal,  rigorous  investigatory  rules  —  not  the  step-parent  adoption  rules  —  apply. 

Under  the  new  Child  and  Family  Services  Act,  1984,  supra,  note  58,  however,  the 
step-parent  adoption  procedure  is  available  to  the  unmarried  woman  cohabiting  with  the 
child's  natural  father:  see  ibid.,  s.  140(2)(c),  and  the  definition  of  "spouse"  under  s. 
130(l)(d).  The  term  "  'spouse'  has  the  same  meaning  as  in  Parts  I  and  II  of  the  Human 
Rights  Code,  1981 ,"  supra,  note  20.  Section  9(j)  of  the  Code  defines  "spouse"  to  mean 
"the  person  to  whom  a  person  of  the  opposite  sex  is  married  or  with  whom  the  person  is 
living  in  a  conjugal  relationship  outside  marriage". 

167  Vital  Statistics  Act,  supra,  note  125,  s.  6(8). 
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common  law  partner  would  need  to  adopt  the  child  in  order  to  regularize  the 
child's  relationship  to  her.168 

From  the  foregoing  discussion,  the  question  clearly  arises  concerning 
whether  the  Vital  Statistics  Act  should  be  amended  to  accommodate  the  intentions 
of  the  parties  where  such  intentions  are  now  frustrated.  However,  the  resolution 
of  this  issue  would  appear  to  depend  on  how  one  resolves  the  more  fundamental 
questions  regarding  the  status  of  the  child,  particularly  in  the  context  of  surrogate 
motherhood. 

(b)  the  establishment  of  parentage 
Outside  the  vital  Statistics  Act 

In  addition  to  the  prima  facie  establishment  of  parentage  under  the  Vital 
Statistics  Act,  parentage  may  be  established  by  a  declaration  of  maternity  or 
paternity  by  a  court  under  Part  II  of  the  Children 's  Law  Reform  Act. 169  Without 
describing  in  detail  the  full  scope  of  Part  II,  it  seems  appropriate  to  make  a  few 
comments  germane  to  the  present  discussion. 

Section  4(1)  of  the  Act  deals  with  applications  by  an  interested  party  for  a 
declaration  of  paternity  or  maternity.  Section  4(2)  then  provides  as  follows: 

4. -(2)  Where  the  court  finds  that  a  presumption  of  paternity  exists  under  section 
8  and  unless  it  is  established,  on  the  balance  of  probabilities,  that  the  presumed 
father  is  not  the  father  of  the  child,  the  court  shall  make  a  declaratory  order 
confirming  that  the  paternity  is  recognized  in  law. 

Section  8(1)  provides  that,  unless  the  contrary  is  proven  on  a  balance  of 
probabilities,  there  is  a  presumption  of  paternity  in  respect  of  a  male  person  in 
six  cases,  including  where,  for  example: 

1 .    The  person  is  married  to  the  mother  of  the  child  at  the  time  of  the  birth  of  the 
child. 


5 .  The  person  and  the  mother  of  the  child  have  filed  a  statutory  declaration  under 
subsection  6(8)  of  the  Vital  Statistics  Act  or  a  request  under  subsection  6(5)  of 
that  Act  .... 

Section  5  of  the  Children's  Law  Reform  Act  deals,  inter  alia,  with 
applications  for  a  declaration  of  paternity  where  none  of  the  section  8  presump- 
tions is  applicable.  In  such  a  case,  any  person  may  apply  for  a  declaration  that  a 
person  is  his  or  her  father,  and  any  male  person  may  apply  for  a  declaration  that 
a  person  is  his  child.  However,  no  application  may  be  made  "unless  both  the 
persons  whose  relationship  is  sought  to  be  established  are  living".170 


168  See  discussion  infra,  this  ch.,  sec.  8(b).  With  respect  to  adoption  by  an  unmarried 
person,  see  supra,  note  166. 

169  Supra,  note  126. 

170  Children's  Law  Reform  Act,  supra,  note  126,  s.  5(2). 
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The  Children's  Law  Reform  Act  provides  that  declaratory  orders  made 
under  the  Act  "shall  be  recognized  for  all  purposes".171  Moreover,  under 
section  14,  such  an  order  is  forwarded  to  the  Registrar  General  and  a  certified 
copy  of  it  is  obtainable  "[u]pon  application"  by  "any  person".  A  "certificate 
certifying  a  copy  of  a  document  to  be  a  true  copy,  obtained  under  section  ...  14 
...  is  ...  receivable  in  evidence  as  prima  facie  proof  of  the  filing  and  contents  of 
the  document  for  all  purposes  in  any  action  or  proceeding".172  Finally,  section 
16  of  the  Act  provides  that  "[n]othing  in  this  Act  shall  be  construed  to  require 
the  Registrar  General  to  amend  a  registration  showing  parentage  other  than  in 
recognition  of  an  order  made  under  section  4,  5  or  6". 

While,  under  the  Children 's  Law  Reform  Act,  the  Supreme  Court  of  Ontario 
and  the  Unified  Family  Court  have  jurisdiction  to  make  a  declaration  in  the 
nature  of  a  judgment  in  rem,  recognizable  for  all  purposes,173  an  application 
under  the  Act  does  not  provide  the  only  occasion  for  a  court  to  determine 
parentage:  a  court  may  make  such  a  determination  in  the  course  of  any  dispute 
where  the  issue  is  material  to  the  litigation.  However,  such  a  declaration  is 
relevant  only  for  the  purposes  of  the  proceedings  in  question.  For  example,  it  has 
been  held  that  a  court  has  jurisdiction  to  determine  parentage  for  the  purpose  of  a 
support  order  under  the  Family  Law  Reform  Act114  and  for  the  purpose  of 
dependants'  relief  under  the  Succession  Law  Reform  Act. 175 

The  relationship  between  the  new  artificial  conception  technologies  and  the 
means  of  establishing  parentage  described  in  this  section  of  the  Report  is,  in 
part,  a  refinement  of  the  relationship  between  these  technologies  and  the  Vital 
Statistics  Act.  As  we  have  seen,  that  Act  provides  for  the  registration  of  the 
particulars  of  certain  male  persons  —  for  example,  the  husband  of  a  woman  with 
whom  he  cohabits  —  as  the  father  of  a  particular  child.  The  rebuttable 
presumptions  that  arise  are  reflected  in  section  8(1)1  and  5  of  the  Children 's  Law 
Reform  Act.  And  where  a  "person  having  an  interest"  applies  under  section  4  for 
a  declaration  of  paternity  founded  upon  these  presumptions,  and  they  are  not 
rebutted  on  the  balance  of  probabilities,  a  declaratory  order  in  rem  may  be  made. 

However,  it  bears  mentioning  that,  aside  from  the  fact  that  the  presumptions 
under  section  8(1)1  and  5  are  rebuttable,  the  use  of  a  presumption  to  obtain  a 
declaratory  order  of  paternity  would  require  the  applicant  to  lie  concerning 
parentage  where,  for  example,  a  married  man  seeks  such  an  order  in  respect  of 
an  A.I.D.  child  born  to  his  wife.  Accordingly,  regularization  of  the  status  of 
children  born  as  a  result  of  I.V.F.  or  artificial  insemination  using  donor  semen  is 
not  possible  unless  the  social  parent  is  prepared  to  found  his  application  for  a 
declaratory  order  on  a  lie. 


171  Ibid.,  ss.  4(4)  and  5(3). 

172  Ibid.,  s.  15. 

173  Ibid.,  s.  3.  See  Sayer  v.  Rollin  (1980),  16  R.F.L.  (2d)  289  (Ont.  C.A.),  esp.  at  292,  and 
Re  Ruby  (1983),  43  O.R.  (2d)  277  (Surr.  Ct.),  esp.  at  280. 

174  Supra,  note  127.  See  Sayer  v.  Rollin,  supra,  note  173. 

175  Supra,  note  129.  See  Re  Ruby,  supra,  note  173,  citing  Sayer  v.  Rollin,  supra,  note  173. 
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It  will  be  recalled  that,  without  a  formal  statutory  declaration  by  an 
unmarried  woman  and  a  person  who  acknowledges  his  paternity,  as  set  forth  in 
section  6(8)  of  the  Vital  Statistics  Act,  no  particulars  of  the  father  of  a  child  of  an 
unmarried  woman  are  to  be  given  for  the  purposes  of  that  Act.  But,  under 
section  8(1)4  of  the  Children's  Law  Reform  Act,  there  is  a  presumption  that  a 
male  person  is  the  father  of  a  child  where  he  "was  cohabiting  with  the  mother  of 
the  child  in  a  relationship  of  some  permanence  at  the  time  of  the  birth  of  the  child 
or  the  child  is  born  within  300  days  after  they  ceased  to  cohabit".  Again, 
however,  it  must  be  stressed  that  this  presumption  is  rebuttable. 

In  other  words,  under  the  circumstances  described  in  the  preceding 
paragraphs,  present  Ontario  law  generally  can  accommodate  the  intentions  of  the 
parties  and  recognize  social  realities.176  Such  is  not  the  case,  however,  where 
surrogate  motherhood  is  involved.  Even  though,  where  artificial  insemination  is 
used  and  the  semen  donor  is  also  to  be  the  social  father,  the  father  may  apply 
under  the  Children's  Law  Reform  Act  for  a  declaration  that  the  surrogate 
mother's  child  is  also  his  child,177  the  Act  does  not  go  further  to  accommodate 
the  intentions  of  all  the  parties.  For  example,  the  father's  spouse  will  remain  a 
legal  stranger  to  the  child  and  cannot  be  registered  as  the  child's  mother,  unless, 
of  course,  she  is  permitted  to  adopt  him  or  her. 

(c)     BIRTH  REGISTRATION,  INHERITANCE  RIGHTS,  AND  THE 
POSTHUMOUSLY  CONCEIVED  A.I.  OR  I.V.F.  CHILD 

While  not  a  matter  of  substantial  concern  today,  and  not  likely  to  increase 
dramatically  in  importance  in  the  foreseeable  future,  the  status  of  children 
posthumously  conceived  by  means  of  artificial  conception  —  through  the  use  of 
cryopreserved  sperm  —  does  raise  some  practical  and  policy  questions.  These 
questions  relate  primarily  to  the  status  and  parentage  of  such  children,  as  well  as 
to  the  manner  in  which  their  births  are  registered.  But  also  of  importance  are 
related  matters  pertaining  to  rights  of  inheritance  —  rights  that  depend  on  status 
and  parentage. 

With  respect  to  the  parentage  of  the  child,  reference  should  be  made  to  the 
rebuttable  presumption  in  section  8(1)2  of  the  Children's  Law  Reform  Act.m 
This  section  provides,  inter  alia,  that  a  male  person  is  presumed  to  be  the  father 


176  With  respect  to  this  issue,  see  Uniform  Law  Conference  of  Canada,  Proceedings  of  the 
Sixty-Fourth  Annual  Meeting  (1982),  Appendix  F,  at  86,  which  reproduces  the  Uniform 
Child  Status  Act.  Section  11  of  the  Act  deals  with  the  legal  status  of  the  parties  involved 
in  A.I.  and  I.V.F.  See  discussion  infra,  Appendix,  sec.  3(b)(ii). 

177  But  see  the  American  case  of  Syrkowski  v.  Appleyard,  unreported  (November  25,  1981, 
Wayne  Co.  Cir.  Ct.,  Mich.),  aff  d  122  Mich.  App.  506,  333  N.W.  2d  90  (1983),  where 
the  parties  to  a  surrogate  mother  arrangement  unsuccessfully  attempted  to  use  the 
Michigan  Paternity  Act  to  establish  the  paternal  rights  of  the  semen  donor. 

See,  also,  In  re  Baby  Girl,  unreported  (March  18,  1983,  Jefferson  Cir.  Ct.,  Ken.), 
and  In  the  Petition  ofR.K.S.  for  Adoption,  10  F.L.R.  1381  (Sup.  Ct.,  Fam.  Div.,  D.C. 
1984). 

178  Supra,  note  126. 
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of  a  child  where  he  "was  married  to  the  mother  of  the  child  by  a  marriage  that 
was  terminated  by  death  ...  within  300  days  before  the  birth  of  the  child  ...". 

As  we  have  seen,  provision  is  made  in  the  Act  for  obtaining  a  declaration 
that  the  male  person  in  question  is  recognized  in  law  to  be  the  father  of  a 
child.179  Declaratory  orders  may,  then,  form  the  basis  of  a  formal  amendment  to 
the  birth  register.180 

Where,  however,  the  birth  of  the  artificially  conceived  child  takes  place 
beyond  the  300  day  period  after  the  mother's  husband's  death,  there  is  no 
statutory  presumption  that  the  husband  is  the  father.  Moreover,  while,  under 
section  5(1),  an  application  for  a  declaration  of  paternity  may  be  made  "[w]here 
there  is  no  person  recognized  in  law  under  section  8  to  be  the  father  of  a  child", 
such  an  application  "shall  not  be  made  ...  unless  both  the  persons  whose 
relationship  is  sought  to  be  established  are  living".181 

However,  it  would  appear  that,  as  a  matter  of  practice,  the  presumption 
under  section  8(1)2,  the  procedure  to  obtain  a  declaration  of  paternity  and  to 
have  the  birth  register  amended  accordingly,  and  the  impediment  to  this 
procedure  where  the  child's  birth  occurred  more  than  300  days  after  the 
husband's  death  do  not  necessarily  affect  the  recording  of  a  child's  surname  and 
the  particulars  of  his  father  where  the  child  was  conceived  and  born  posthu- 
mously. It  will  be  recalled  that,  where  a  widow  completes  a  Statement  of  Live 
Birth,  she  may,  for  example,  record  her  deceased  husband's  surname  and 
particulars  as  those  belonging  to  the  child's  father.  It  appears  that,  as  a  matter  of 
practice,  the  Statement  is  accepted  under  the  Vital  Statistics  Act  without  any 
inquiry  being  made  concerning,  for  example,  the  husband's  date  of  death. 

Where  the  child's  father  is  the  deceased  husband  of  the  child's  mother,  the 
fact  that  the  latter  utilizes,  or  is  in  practice  permitted  to  utilize,  section  6(4)  of 
the  Vital  Statistics  Act,  even  though  she  is  not  "married"  at  the  time  of  the  birth, 
may  not  shock  one's  conscience.  However,  such  subterfuge  does  bear  witness  to 
the  need  to  reform  the  law. 

(d)    CONCLUSION 

In  this  portion  of  the  chapter,  we  have  examined  the  law  concerning  the 
status  and  parentage  of  artificially  conceived  children,  having  regard  to  the 
provisions  of  the  Vital  Statistics  Act  and  the  Children 's  Law  Reform  Act.  These 
issues  bear  critically  on  the  issue  of  what  we  may  call  a  child's  "identity"  and  on 
such  important  related  matters  as  support  obligations  and  inheritance  rights. 

The  main  thrust  of  our  description  of  the  present  law  —  indeed,  both  here 
and  in  other  sections  —  is  to  illustrate  the  proposition  that  the  law  frequently 
ignores  the  implications  of  artificial  conception  or  only  accidentally  serves  to 


179  Ibid.,  s.  4. 

180  Ibid.,  s.  16. 

181  Ibid.,  s.  5(2). 
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accommodate  or  further  the  reasonable  expectations  of  the  parties  and  the  well- 
being  of  the  children.  Admittedly,  the  provisions  in  the  Vital  Statistics  Act  and 
the  Children's  Law  Reform  Act  do  go  some  considerable  distance  toward 
" regularizing"  existing  social  relationships  between  social  parents  and  children. 
A  married  couple  who  has  an  artificially  conceived  child  using  donor  gametes 
can  rely  on  the  presumption  that  the  husband  is  the  father:  the  husband's  surname 
is  shown  as  the  child's  surname,  and  the  husband's  particulars  are  given  as  those 
of  the  father  of  the  child.182  Where  the  gamete  donor  is  anonymous  and  has  no 
practical  way  of  discovering  the  children  conceived  with  his  or  her  gametes,  the 
likelihood  of  anyone  disturbing  this  state  of  affairs  is  not  substantial. 

But,  as  we  have  emphasized  throughout  the  discussion,  the  presumptions 
under  the  Children 's  Law  Reform  Act  are  rebuttable.  A  male  person  seeking  to 
use  the  married  person's  presumption  in  order  to  obtain  a  declaratory  order  of 
paternity  could  be  met  with  evidence  that  the  child  was  artificially  conceived 
with  someone  else's  semen.  Moreover,  in  his  quest  to  regularize  his  relationship 
with  the  child,  his  very  application  for  such  an  order  would  have  to  be  founded 
on  a  lie,  since  he  is  not  the  natural  father. 

The  donor,  too,  could  discover  his  progeny  and  seek  a  declaratory  order  of 
paternity  under  the  Children 's  Law  Reform  Act  as  a  basis  for  obtaining  custody. 
While  the  social  parents  may  deny  the  fact  of  artificial  conception,  the  donor  may 
well  be  able  to  locate,  and  subpoena,  medical  records  that  indicate  the  contrary 
and  establish  his  own  paternity;  indeed,  the  donor  may  have  his  paternity 
confirmed  at  this  juncture  by  medical  testing. 

The  spectre  of  legal  assaults  on  the  relationship  between  the  social  parents 
and  the  child  is,  we  believe,  unwholesome.  The  possibility  that  lies  may  be  used 
in  order  to  regularize  such  a  relationship  is  also  unacceptable.  It  is  not  simply 
that  the  two  Acts  to  which  we  have  been  referring  are  out  of  touch  with  social 
realities  and  manifest  significant  gaps  and,  indeed,  aberrations,183  or  that  the 
intentions  of  the  parties  are  often  frustrated  or  only  fortuitously  realized.  More 


182  Vital  Statistics  Act,  supra,  note  125,  s.  6(4). 

183  In  this  connection,  it  should  be  noted  that  amendments  to  the  present  Vital  Statistics  Act 
are  contemplated.  During  the  1983  estimates,  the  Minister  of  Consumer  and  Commercial 
Relations,  the  Hon.  Dr.  Robert  G.  Elgie,  made  the  following  statement  (Leg.  Assembly 
of  Ont.,  Hansard,  Official  Report  of  Debates,  Standing  Comm.  on  Admin,  of  Justice 
(No.  J-16,  November  30,  1983),  at  J-367): 

The  last  major  revision  to  the  Vital  Statistics  Act  was  in  1948  when 
commonly  accepted  social  conventions  were  significantly  different  from  those  of 
today.  For  example,  the  current  legislation  makes  no  allowances  for  a  mother  who 
may  not  want  to  use  the  natural  father's  surname  when  naming  her  child.  At  best, 
under  the  current  laws,  a  child's  last  name  can  include  a  mother's  surname  only  if 
her  name  is  used  in  combination  with  the  surname  of  the  natural  father  or  her 
husband. 

A  provincial  government  legislator  in  the  1940s  could  hardly  be  blamed  for 
failing  to  anticipate  the  day  when  a  newborn  child  might  not  be  named  after  anyone 
but  the  father,  even  if  that  father  were  dead  or  long  gone.  Times  have  changed  and 
certain  of  our  laws  must  change  to  recognize  that  fact. 
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importantly,  we  are  of  the  view  that  the  present  law  relating  to  status,  paternity, 
and  birth  registration  generally  does  not  serve  the  interests  of  artificially 
conceived  children  as  well  as  it  should.  Only  direct  legislative  intervention  can 
cure  defects  inherent  in  a  legal  regime  designed  in  and  for  a  different  era. 


6.     MEDICAL  RECORDS:  COMPOSITION, 

RETENTION,  ACCESS,  AND  CONFIDENTIALITY 

In  the  1980  Ontario  Report  of  the  Commission  of  Inquiry  into  the  Confiden- 
tiality of  Health  Information  (the  Krever  Report),184  it  was  said  that  seventy- 
seven  pieces  of  legislation,  including  regulations,  dealt  with  the  reporting, 
collection,  storage,  use,  dissemination,  confidentiality,  retention,  or  disposal  of 
health  information.  To  assimilate  this  material  is  clearly  an  extremely  difficult 
task,  particularly  since  there  appears  to  be  no  coherent  pattern  to  the  legislation  in 
respect  of  medical  records.  In  this  latter  connection,  the  Krever  Report  stated:185 

The  legislative  treatment  of  health  information  is  extremely  inconsistent.  When 
gathered  together,  the  relevant  sections  may  appear  to  comprise  a  formidable  body  of 
law.  However,  in  this  case,  the  whole  is  not  greater  than  the  sum  of  its  parts.  The 
whole  is  merely  a  collection  of  piecemeal  provisions.  No  general  code  is  established 
for  the  handling  of  health  information.  No  comprehensive  policy  is  reflected  in  the 
present  legislation. 

Moreover,  to  add  to  the  confusion,  it  was  noted  that  "[m]ost  dealings  with  health 
information  are  not  covered  in  any  way  by  legislation".186 

It  is  not  intended  to  canvass  all  the  statutes  and  regulations  reviewed  in  the 
Krever  Report.  Indeed,  most  of  them  are  not  germane  to  our  topic,  and  a  detailed 
analysis  of  those  that  are  relevant  is  not  essential  for  our  purposes.  Suffice  it  to 
describe  the  main  features  of  the  legal  regime  governing  medical  records  in  order 
to  provide  a  background  to  our  subsequent  proposals  for  reform. 

Given  the  fact  that,  in  the  main,  artificial  conception  is  confined  to  public 
hospitals  or  individual  medical  practitioners,  reference  will  be  made  in  this 
section  to  the  law  governing  the  practice  in  these  two  contexts.  More  specifically, 
we  shall  canvass  such  areas  as  ownership,  custody,  safekeeping,  disposal,  patient 
consent  to  disclosure,  third  party  disclosure,  and  confidentiality  of  records 
generally. 

The  topic  of  medical  records  in  the  context  of  artificial  conception  is 
important  for  a  number  of  reasons.  For  example,  given  the  general  novelty  of  the 
practice  and  its  relatively  recent  origins,  information  contained  in  medical 
records  could  serve  an  extremely  important  statistical  and  research  function. 
Aside  from  this  purpose,  the  linkage  of  semen  donations  and  donors  to  outcomes 


184  Ontario,   Report  of  the   Commission  of  Inquiry  into  the   Confidentiality  of  Health 
Information  (1980)  (hereinafter  referred  to  as  "Krever  Report"). 

185  Ibid.,  Vol.  I,  at  51. 

186  Ibid.,  at  52. 
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of  artificial  insemination  would  indicate  whether  individual  donors  can  achieve 
conceptions.  More  importantly,  some  kind  of  linkage  between  donors  and 
recipients  would  be  necessary  where  critical  medical  and  genetic  information  is 
required.  A  child  may  be  born  with  some  disease  or  genetic  impairment,  the 
treatment  of  which  may  require  access  to  health  information  and  family  medical 
history  from  the  gamete  donor.  Moreover,  linkage  between  donor  and  recipient 
may  be  important  in  order  to  alert  the  donor  to  the  fact  that  he  or  she  is  a  carrier 
of  a  genetic  disease.187 

Finally,  access  to  certain  information  may  be  sought  by  the  artificially 
conceived  child.  Having  regard  to  the  experience  with  adopted  children,  it  is 
reasonable  to  expect  that  some  artificially  conceived  children  may  attempt  to 
uncover  their  origins  and  the  name  and  residence  of  the  gamete  donor  involved  in 
their  conception.188 

We  begin  with  a  consideration  of  the  position  of  the  individual  physician, 
outside  the  hospital  context.  The  requirement  to  keep  records  on  patients  is 
expressed  in  the  regulations  promulgated  under  the  Health  Disciplines  Act. 189 
The  basic  rule  provides  as  follows:190 

29. -(1)   A  member  [of  the  College  of  Physicians  and  Surgeons  of  Ontario]  shall, 

(a)   keep  a  legibly  written  or  typewritten  record  in  respect  of  each  patient  of  the 
member  setting  out, 


187  See,  by  analogy,  the  new  Child  and  Family  Services  Act,  1984,  supra,  note  58,  s. 
157(2)(d),  which  provides,  inter  alia,  that  the  general  prohibition  respecting  the 
disclosure  of  adoption  information  does  not  apply  to  "the  disclosure  of  information  of  a 
prescribed  class  to  a  person  whose  access  to  the  information,  in  a  Director's  opinion,  is 
necessary  to  protect  any  person's  health  ...". 

See,  also,  s.  166(l)(f)  of  the  Act.  This  section  provides  that  the  normal  rule  against 
the  disclosure  of  certain  records  of  a  child  under  16  without,  for  example,  the  consent  of 
a  parent  does  not  apply  to  disclosure 

(f)  to  a  person  who  is  providing  medical  treatment  to  the  person  whose 
record  is  concerned,  if  the  service  provider  [the  person  who,  for 
example,  provides  a  child  welfare  or  other  service  to  the  child  and  who 
has  control  of  the  record]  believes  on  reasonable  grounds  that, 

(i)   failure  to  disclose  the  record  is  likely  to  cause  the  person  whose 
record  is  concerned  physical  or  emotional  harm,  and 

(ii)   the  need  for  disclosure  is  urgent;  ... 

With  respect  to  linkage,  see,  generally,  supra,  ch.  2,  sec.  3(b)(i). 

188  Since  adoption  raises  sensitive,  personal  issues  for  the  child  and  the  natural  and  adoptive 
parents,  it  is  understandable  that  most  persons  in  this  situation  prefer  the  matter  to  be  kept 
private.  This  legitimate  wish  is,  to  a  great  extent,  reflected  in  the  current  legislation.  Yet, 
there  has  been  some  move  toward  permitting  access  by  adopted  children  and  their  natural 
parents  to  the  facts  surrounding  the  child's  birth  and  adoption.  In  Ontario,  this  trend  is 
made  manifest  by  the  existence  of  a  voluntary  disclosure  register:  see  Child  Welfare  Act, 
supra,  note  58,  s.  81,  and  Child  and  Family  Services  Act,  1984,  supra,  note  58,  s.  158. 

189  Supra,  note  2. 

190  R.R.O.  1980,  Reg.  448,  s.  29(1). 
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(v)   investigations    ordered    by    the    member    and    the    results    of   the 
investigations, 

(vi)   each  diagnosis  made  by  the  member  respecting  the  patient,  and 

(vii)   each  treatment  prescribed  by  the  member  for  the  patient;  . . . 

The  "failure  to  maintain  the  records  that  are  required  to  be  kept  respecting  a 
member's  patients"  is  professional  misconduct  on  the  part  of  the  doctor.191  With 
respect  to  the  retention  of  medical  records,  the  regulations  provide  that  each 
member  of  the  College  "shall  retain  each  record  for  a  period  of  six  years  after 
the  date  of  the  last  entry  in  the  record  or  until  the  member  ceases  to  engage  in  the 
practice  of  medicine,  whichever  first  occurs".192 

Critical  to  the  matter  of  medical  records  is  confidentiality.  In  this  connec- 
tion, the  Krever  Report  noted  that  there  was  "[e]thical  and  legal  support  for  the 
concept  of  confidentiality"  in  the  ethical  canons  and  legislation  governing  the 
medical  profession.193  Under  the  regulations,  professional  misconduct  includes 
"giving  information  concerning  a  patient's  condition  or  any  professional  services 
performed  for  a  patient  to  any  person  other  than  the  patient  without  the  consent  of 
the  patient  unless  required  to  do  so  by  law".194 

In  addition  to  the  above-noted  injunction  respecting  disclosure  of  health 
information,  the  Code  of  Ethics  of  the  Canadian  Medical  Association  provides 
that  an  ethical  physician  "will  keep  in  confidence  information  derived  from  his 
patient,  or  from  a  colleague,  regarding  a  patient  and  divulge  it  only  with  the 
permission  of  the  patient  except  when  the  law  requires  him  to  do  so".195  With 
respect  to  the  patient's  control  over  medical  information  concerning  him  or  her, 
it  should  be  noted  that,  where  a  patient  requests  the  doctor  to  make  available  to 
his  colleagues  a  "report  of  his  findings  and  treatment"  of  the  patient,  the  doctor 
is  under  a  duty  to  do  so.196 

Where  treatment  is  provided  in  a  public  hospital,  additional  legislation 
governs  the  retention,  ownership,  confidentiality,  and  destruction  of  medical 
records.  Regulations  under  the  Public  Hospitals  Act191  provide  for  the  compila- 
tion of  a  medical  record  for  each  public  hospital  patient  and  list  the  required 
contents  in  some  detail.  For  example,  a  record  must  include  orders  for  treatment, 


191  Ibid.,   s.  27.3.   See,   also,   supra,   this  ch.,   sec.   3(d),   respecting  the  sanction  for 
professional  misconduct. 

192  R.R.O.  1980,  Reg.  448,  s.  29(2). 

193  Supra,  note  184,  Vol.  II,  at  379. 

194  R.R.O.  1980,  Reg.  448,  s.  27.22.  See  Halls  v.  Mitchell,  [19281  S.C.R.  125,  [1928]  2 
D.L.R.  97. 

195  Code  of  Ethics,  supra,  note  62,  Responsibilities  to  the  Patient,  para.  6. 

196  Ibid.,  Responsibilities  to  the  Profession,  para.  18. 

197  Supra,  note  27. 
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progress  notes,  and  reports  of  laboratory  examinations,  medical,  surgical  and 
obstetrical  treatment,  and  physical  examinations.198 

The  physician  "who  makes  any  part  of  a  record  prescribed  by"  the 
regulations  must  "deliver  the  part  to  the  administrator"  of  the  hospital.199 
Section  11  of  the  Public  Hospitals  Act  then  provides  that  "[t]he  medical  record 
compiled  in  a  hospital  for  a  patient  or  an  out-patient  is  the  property  of  the 
hospital  and  shall  be  kept  in  the  custody  of  the  administrator".200 

The  regulations  under  the  Public  Hospitals  Act  provide,  in  some  detail,  for 
the  retention  and  disposal  of  medical  records  and  related  records  that,  strictly 
speaking,  do  not  form  part  of  the  medical  record.  Each  hospital  board  may 
establish  its  own  practice  respecting,  for  example,  the  photographing  of  medical 
records  "in  order  to  keep  a  permanent  record  thereof'.201  Photographs  of  such 
records  must  be  kept  for  fifty  years  and  "may  be  destroyed  thereafter  by  the 
administrator".202  Different  retention  periods  apply  to  photographed  and  non- 
photographed  records,  records  of  patients  or  out-patients  under  and  over  eighteen 
years  of  age,  and  special  types  of  record,  such  as  X-ray  films,  nurses'  notes,  and 
so  on.  Again,  after  the  particular  period  has  elapsed,  the  administrator  may 
destroy  the  records  and  then  shall  make  a  statutory  declaration  to  that  effect.203 

With  respect  to  the  critical  issue  of  access  and  confidentiality,  the  Krever 
Report  stated  that  "[n]o  consistent  treatment  or  coherent  policy  ...  is  reflected  in 
Ontario  legislation".204  The  general  provision  respecting  access  to  and  confiden- 
tiality of  medical  records  in  a  public  hospital  applies  to  both  patients  and  third 
parties  and  provides  that,  subject  to  access  by  inspectors,  coroners  or  persons 
authorized  by  coroners,  the  Registrar  of  the  College  of  Physicians  and  Surgeons 
of  Ontario  or  persons  appointed  by  the  College,  and  persons  with  a  judicial 
process,  "a  board  shall  not  permit  any  person  to  remove,  inspect  or  receive 
information  from  a  medical  record".205 


198  R.R.O.  1980,  Reg.  865,  s.  38(1).  There  are,  as  well,  other  provisions  in  the  regulations 
that  deal  with  medical  records  in  different  contexts  —  for  example,  where  there  has  been 
"a  pathological  or  other  laboratory  examination  of  a  patient  or  an  out-patient"  or  "any 
tissue,  fluid  or  other  material  [has  been]  removed  from  a  patient  or  an  out-patient"  (ibid., 
s.  35(1)).  However,  subject  to  some  exceptions,  "nurses'  notes",  for  example,  "need  not 
be  ...  retained  as  part  of  the  medical  record  ..."  (ibid.,  s.  46(1)),  but  must  still  be 
retained  as  prescribed  by  s.  46(3). 

199  Ibid.,  s.  39(1). 

200  See,  also,  ibid.,  s.  39(2),  which  provides  that  "[t]he  administrator  is  responsible  for  the 
safekeeping  of  all  records  relating  to  a  patient". 

201  Ibid.,  s.  42(1).  See,  also,  ibid.,  s.  45(1). 

202  Ibid.,  s.  42(3). 

203  Ibid.,  s.  43. 

204  Krever  Report,  supra,  note  184,  Vol.  I,  at  55. 

205  R.R.O.  1980,  Reg.  865,  s.  49(1).  See  Health  Disciplines  Act,  supra,  note  2,  s.  65, 
respecting  the  preservation  of  secrecy  by  "[e]very  person  employed  in  the  administration 
of  this  Part  [Part  III],  including  any  person  making  an  inquiry  or  investigation  under 
section  64,  and  any  member  of  the  Council  [of  the  College  of  Physicians  and  Surgeons  of 
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With  specific  reference  to  the  rights  of  patients,  it  may  be  said  that  their 
ability  to  obtain  information  contained  in  their  own  medical  records  is  extremely 
limited;  indeed,  they  have  no  direct  right  of  access  at  all.  It  appears  that  the 
relevant  legislation  contemplates  only  indirect  access  to  medical  records  in  a 
public  hospital  by  a  patient.  The  regulations  provide,  for  example,  that  a  hospital 
board  "may  permit"  the  "attending  physician"  or  "a  person  who  presents  a 
written  request  signed  by  ...  the  patient"  to  "inspect  and  receive  information 
from  a  medical  record  and  to  be  given  copies  therefrom".206  Access  is, 
therefore,  at  the  sufferance  of  the  board  (with,  it  appears,  no  redress  if  access  is 
refused207),  as  well  as  at  the  sufferance  of  the  third  party  to  whom  the 
information  is  given.208 


While,  in  this  Report,  we  are  not  concerned  with  the  topic  of  medical 
records  generally,  we  do  wish  to  stress  particularly  the  question  of  confidential- 
ity and  anonymity  in  the  context  of  records  that  contain  information  respecting 
the  provision  of  artificial  conception  services.  We  understand  that  the  practice  of 
most  doctors  is  to  keep  records  that  link  donors  to  recipients,  while  at  the  same 


Ontario]  or  a  Committee  ..."  (s.  65(1)).  No  such  person  shall  disclose  the  relevant 
information  except,  inter  alia,  "with  the  consent  of  the  person  to  whom  the  information 
relates"  (ibid.,  s.  65(l)(d)).  It  appears,  however,  that  the  latter  provision  does  not  give  a 
third  party  the  right  to  such  information;  nor  can  the  subject  of  the  information  compel 
disclosure.  Holders  of  this  information  are  simply  given  the  authority  to  disclose  it  with, 
for  example,  the  subject's  consent. 

In  Re  Stumbillich  and  Health  Disciplines  Board  (1983),  44  O.R.  (2d)  196,  3 
D.L.R.  (4th)  417  (Div.  Ct.)  (subsequent  references  are  to  44  O.R.  (2d)),  it  was  held, 
inter  alia,  that  s.  65  is  not  "a  bar  to  disclosing  information  to  a  complainant  when  such 
information  is  of  a  kind  reasonably  necessary  to  permit  the  complainant  to  prepare  or 
present  his  or  her  claim"  (ibid.,  at  202).  However,  the  Court  also  stated  (ibid.,  at  204- 
05): 

[F]or  the  reasons  discussed  in  Re  Egglestone  and  Mousseau  and  Advisory  Review 
Board  (1983),  42  O.R.  (2d)  268,  150  D.L.R.  (3d)  86,  6  C.C.C.  (3d)  1,  there  may 
well  be  occasions  when,  in  the  discretion  of  the  board,  particular  material  may  be 
withheld  in  the  interests  of  a  patient  or  some  person  vitally  concerned.  Such 
discretion  must,  however,  be  exercised  with  great  care  and  production  must  be  the 
rule. 

The  Divisional  Court  decision  was  upheld  by  the  Court  of  Appeal:  (1984),  47  O.R.  (2d) 
545  (C.A.).  The  Court  of  Appeal  stated  that  the  Health  Disciplines  Board  retained  some 
discretion  to  withhold  records,  but  that  it  must  be  exercised  with  "great  care". 

206  R.R.O.  1980,  Reg.  865,  s.  49(6)(a)  and  (c)(i).  See  Krever  Report,  supra,  note  184,  Vol. 
I,  at  64-65,  where  it  was  noted  that  the  patient's  access  to  his  or  her  medical  record  is  not 
contemplated  by  this  provision. 

207  See  Re  Mitchell  and  St.  Michael's  Hospital  (1980),  29  O.R.  (2d)  185,  1 12  D.L.R.  (3d) 
360  (H.C.J.).  But  see  Strazdins  v.  Orthopaedic  and  Arthritic  Hospital  Toronto  (1978), 
22  O.R.  (2d)  47,  7  C.P.C.  243  (H.C.J. ). 

208  with  respect  to  access  to  medical  records  by  third  parties,  it  should  be  noted  that  several 
provisions  grant  access  under  certain  circumstances  to  particular  individuals  or  groups, 
such  as  the  Tuberculosis  Prevention  Service  of  the  Ministry  of  Health  and  other  research 
institutes:  R.R.O.  1980,  Reg.  865,  s.  49(7)-(9). 
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time  preserving  the  anonymity  of  the  parties.209  This  practice  conforms,  as 
have  seen,  to  the  canons  of  the  Code  of  Ethics. 


we 


But,  notwithstanding  the  general  injunction  to  maintain  confidentiality,  and 
the  present  practice  of  most  artificial  conception  practitioners  to  respect  the 
anonymity  of  those  involved  in  artificial  conception  procedures,  the  Commission 
is  of  the  view  that  the  law  should  be  clarified  in  certain  respects.  For  example,  it 
is  not  clear  that  gamete  donors,  particularly  semen  donors,  are  "patients"  for  the 
purpose  of  the  record  keeping  provisions  of  Ontario  legislation.  In  addition, 
given  the  possibility  that  an  artificially  conceived  child  may,  for  example,  be 
born  with  a  genetic  defect  transmitted  by  a  gamete  donor,  a  system  of  linkage 
between  donors  and  recipients,  including  a  duty  on  the  part  of  the  attending 
physician  to  report  such  a  defect  to  the  affected  person  or  persons,  should  not  be 
left  to  the  dictates  of  individual  doctors.  These  and  certain  other  matters  relating 
to  the  maintenance  of,  and  access  to,  artificial  conception  records  deserve 
particular  attention  in  this  Report. 


7.     RESEARCH  AND  EXPERIMENTATION  ON 
HUMAN  GENETIC  MATERIAL 

In  this  section,  we  shall  deal  briefly  with  matters  relating  to  research  and 
experimentation  on  human  genetic  material.  In  isolating  this  particular  aspect  of 
medical  science,  we  recognize  the  large  area  of  overlap  between  therapy, 
designed  to  benefit  a  patient  directly,  and  pure  research  or  experimentation, 
designed  to  acquire  knowledge  irrespective  of  its  direct  application  to  an 
individual.210 

In  the  context  of  artificial  conception,  the  question  of  experimentation 
arises,  for  example,  where  fertilized  ova  are  produced  in  order  to  treat  infertility 
but  for  some  reason  are  not  transferred  to  a  woman.  Moreover,  fertilized  ova 
may  be  created  specifically  for  the  purpose  of  experimentation,  rather  than 
having  been  produced  as  a  necessary  part  of  a  therapeutic  artificial  conception 
programme.  Or  ova  may  be  removed  during  the  course  of  a  hysterectomy. 

We  turn  first  to  consider  the  threshold  question  concerning  the  propriety  of 
research  and  experimentation  on  human  gametes  and  embryos.  There  is  very 
little  in  the  way  of  legislation  or  jurisprudence  even  remotely  relevant  to  this 
issue.  With  respect  to  professional  guidelines,  section  46(2)(d)  of  the  Health 
Disciplines  Act211  provides  that  one  of  the  objects  of  the  College  of  Physicians 
and  Surgeons  of  Ontario  is  "to  establish,  maintain  and  develop  standards  of 
professional  ethics  among  its  members".  No  specific  standards  have  yet  to  be  set 


209  See  supra,  ch.  2,  sec.  3(b)(i). 

210  See,  for  example,  Dickens,  "Information  for  Consent  in  Human  Experimentation" 
(1974),  24  U.  Toronto  L.J.  381,  at  382;  Dickens,  "What  is  a  medical  experiment?" 
(1975),  113  Can.  Med.  Ass'n  J.  635;  and  Medical  Research  Council,  Ethical  Considera- 
tions in  Research  Involving  Human  Subjects  (Report  No.  6,  1978)  (hereinafter  referred  to 
as  "Medical  Research  Council  Statement"),  at  6-7. 

2,1    Supra,  note  2. 
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by  the  College  to  govern  research  and  experimentation  on  human  gametes  and 
embryos. 

However,  it  has  been  reported  that  ethical  guidelines  for  medical  research- 
ers in  Canada  are  in  the  process  of  modernization  by  a  committee  of  the  Med'cal 
Research  Council.  It  appears  that  research  in  the  context  of  human  artificial 
conception  will  form  part  of  the  subject  matter  of  this  process.212 

More  recently,  The  Society  of  Obstetricians  and  Gynaecologists  of  Canada 
has  published  an  official  statement  on  I.V.F.  and  embryo  transfer.213  After 
endorsing  the  procedure  as  an  ethically  acceptable  treatment  for  infertility,  the 
Society  expressed  the  following  views:214 

The  Ethical  consideration  that  has  caused  the  greatest  public  concern  is  the 
experimentation  on  non-transferred  concepti.  It  is  considered  ethically  acceptable  to 
scientifically  examine  conceptuses  prior  to  the  time  development  has  reached  the 
stage  when  implantation  would  normally  occur. 

The  Committee  feels  that  there  should  be  a  strong  research  component  in  any 
IVF  program.  Answers  to  questions  regarding  the  high  failure  rate  of  implantation 
of  concepti  and  the  understanding  of  early  developmental  abnormalities  of  concepti 
can  only  be  answered  by  careful  study  at  this  very  early  stage. 

While  the  Society  used  the  term  "experimentation"  in  describing  the  object  of 
public  concern,  its  actual  conclusion  seemed  to  be  more  limited:  it  considered  it 
ethically  acceptable  to  "examine"  non-transferred  embryos,  conduct  that  appears 
to  fall  short  of  experimentation  on  such  material. 

Finally,  it  bears  mentioning  that  Ontario  hospitals  engaged  in  artificial 
reproduction  programmes  do  not  seem  to  have  developed  standards  dealing 
specifically  with  experimentation  on  human  gametes  and  embryos.  It  would 
appear  that  hospital  fertility  clinics  or  departments  in  Ontario  implant  all 
fertilized  ova;  in  other  words,  the  practice  is  not  to  create  a  bank  of  fertilized  ova 
that  may  be  frozen  or  may  be  used  for  experimentation  purposes.  With  respect  to 
the  fertilized  ova  that  are  to  be  transferred  to  women,  it  seems  that  Ontario 
hospitals  that  have  an  I.V.F.  programme  experiment  only  in  terms  of  the 
procedure  itself,  in  order  to  increase  its  rate  of  success;  they  do  not  conduct 
experiments  on  the  fertilized  ovum  with  the  intention  of  altering  or  otherwise 
manipulating  it  in  some  way. 

As  indicated,  few  legislative  provisions  are  even  tangentially  related  to 


212  "Ethics  rules  for  research  modernized",  The  Globe  and  Mail,  Toronto  (July  28,  1984),  at 
17.  The  present  guidelines  appear  in  Medical  Research  Council  Statement,  supra,  note 
210. 

213  The  Society  of  Obstetricians  and  Gynaecologists  of  Canada,  Statement  on  In-Vitro 
Fertilization  and  Embryo-Transfer,  published  in  the  Bulletin  of  the  Society,  Vol.  VI,  No. 
3,  May /June,  1984,  at  4. 

214  Ibid. 
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experimentation.  However,  the  Human  Tissue  Gift  Act215  does  serve  to  crystal- 
lize, at  least  in  part,  society's  response  to  certain  features  of  research  and 
experimentation  generally.  Section  10  of  the  Act  provides  as  follows: 

10.  No  person  shall  buy,  sell  or  otherwise  deal  in,  directly  or  indirectly,  for  a 
valuable  consideration,  any  tissue  for  a  transplant,  or  any  body  or  part  or  parts 
thereof  other  than  blood  or  a  blood  constituent,  for  therapeutic  purposes,  medical 
education  or  scientific  research,  and  any  such  dealing  is  invalid  as  being  contrary  to 
public  policy. 

Assuming  that  semen  and  ova  are  body  parts,216  the  purchase  or  sale  of  such 
genetic  material  would  be  prohibited  under  the  Act.  However,  as  we  have  said, 
the  more  likely  situation  is  that  surplus  fertilized  ova  are  left  in  the  custody  of  a 
hospital  or  fertility  clinic  after  the  successful  implantation  of  the  other  fertilized 
ova  in  a  woman  participating  in  an  artificial  conception  programme.  In  such  a 
case,  where  the  surplus  ova  have  been  donated  to  the  custodial  authority  or 
abandoned  by  the  woman  or  couple  in  question,  section  10  would  not  appear  to 
apply,  since  it  deals  with  dispositions  "for  a  valuable  consideration". 

Another  provision  in  the  Human  Tissue  Gift  Act  that  is  relevant  to  the 
question  of  experimentation  is  section  4(1),  dealing  with  post  mortem  gifts.  The 
section  reads  as  follows: 

4.-(l)   Any  person  who  has  attained  the  age  of  majority  may  consent, 

(a)  in  a  writing  signed  by  him  at  any  time;  or 

(b)  orally  in  the  presence  of  at  least  two  witnesses  during  his  last  illness, 

that  his  body  or  the  part  or  parts  thereof  specified  in  the  consent  be  used  after  his 
death  for  therapeutic  purposes,  medical  education  or  scientific  research. 

Subsequent  provisions  amplify  this  section  and  provide  for  post  mortem  dona- 
tions in  other  situations.  In  these  cases,  the  Act  presumably  would  serve  to 
legitimize  a  post  mortem  gift  of,  for  example,  frozen  or  fresh  fertilized  ova, 
whether  surplus  or  not,  where  an  intended  I.V.F.  participant  dies  leaving  such 
genetic  material.  Other  examples  —  such  as  in  the  case  of  frozen  semen  left  by  a 
deceased  cancer  patient  —  illustrate  the  possible  operation  of  the  provisions  in 
respect  of  experimentation. 

As  indicated,  the  Act  does  not  expressly  cover  the  inter  vivos  donation  of  a 
body  part  for  the  purpose  of  experimentation.  However,  with  respect  to  such 
donation  by  a  minor,  one  commentator  has  stated  that  "legislative  silence  seems 
to  imply  that  removal  surgery  for  experimentation,  whether  based  on  purported 


215  Supra,  note  111.  The  Act  is  also  considered  supra,  this  ch  ,  sec.  4,  in  relation  to  gamete 
donations. 

216  Given  the  reference  to  "blood  or  blood  constituents"  immediately  after  the  reference  to 
body  parts,  it  seems  reasonable  to  assume  that  "blood  or  blood  constituents"  are,  or 
were  assumed  by  the  drafter  to  be,  a  species  of  body  parts.  If  so,  it  seems  equally 
reasonable  to  suggest  that  gametes  are  body  parts  as  well. 
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consent  of  minor  or  parent,  would  be  illegal".217  Precisely  why,  in  a  statute  that 
appears  to  cover  a  very  broad  range  of  situations,  "legislative  silence"  implies 
that  such  conduct  is  unlawful  is  not  made  clear. 

Not  surprisingly,  when  we  turn  from  legislation218  to  common  law,  there  is  a 


217  Dickens,  "Contractual  Aspects  of  Human  Medical  Experimentation"  (1975),  25  U. 
Toronto  L.J.  406,  at  416. 

218  Reference  should  also  be  made  to  the  Criminal  Code,  R.S.C.  1970,  c.  C-34.  For 
example,  s.  251(1)  provides  that  "[e]very  one  who,  with  intent  to  procure  the  miscar- 
riage of  a  female  person,  whether  or  not  she  is  pregnant,  uses  any  means  for  the  purpose 
of  carrying  out  his  intention  is  guilty  of  an  indictable  offence".  A  question  arises  whether 
a  person  doing  research  on  fertilized  ova  commits  an  offence  under  this  section.  First,  the 
actual  intention  of  the  researcher  is  not  to  procure  a  miscarriage  where  he  is  doing 
research  on  ova  fertilized  in  vitro.  Secondly,  it  seems  reasonably  clear  that  there  can  be 
no  miscarriage  where  there  has  been  no  implantation  —  a  result  that  would  apply 
irrespective  of  the  manner  of  fertilization.  In  this  connection,  see  the  Parliamentary 
Written  Answer  by  Sir  Michael  Havers,  Attorney  General  of  England,  respecting  whether 
the  use  of  post-coital  contraception  violated  the  abortion  law  {Offences  Against  the  Person 
Act,  1861,  24  &  25  Vic,  c.  100,  akin  to  s.  251  of  the  Canadian  Criminal  Code).  The 
Attorney  General,  in  refusing  to  prosecute  those  persons  who  prescribed  the  contracep- 
tive pill,  stated  that  a  person  who  causes  a  fertilized  ovum  not  to  implant  has  not  procured 
a  miscarriage.  He  stated  further  as  follows: 

It  is  clear  that,  used  in  its  ordinary  sense,  the  word  'miscarriage'  is  not  apt  to 
describe  a  failure  to  implant  -  whether  spontaneous  or  not.  Likewise,  the  phrase 
'procure  a  miscarriage'  cannot  be  construed  to  include  the  prevention  of  implanta- 
tion. Whatever  the  state  of  medical  knowledge  in  the  19th  century,  the  ordinary  use 
of  the  word  'miscarriage'  related  to  interference  at  a  state  of  pre-natal  development 
later  than  implantation. 

42  Pari.  Deb.,  H.C.  (6th  ser.),  No.  112,  col.  237  (May  10,  1983). 

Reference  should  also  be  made  to  s.  206  of  the  Criminal  Code: 

206. -(1)  A  child  becomes  a  human  being  within  the  meaning  of  this  Act  when  it 
has  completely  proceeded,  in  a  living  state,  from  the  body  of  its  mother  whether  or 
not 

(a)  it  has  breathed, 

(b)  it  has  an  independent  circulation,  or 

(c)  the  navel  string  is  severed. 

(2)   A  person  commits  homicide  when  he  causes  injury  to  a  child  before  or 
during  its  birth  as  a  result  of  which  the  child  dies  after  becoming  a  human  being. 

While  it  seems  very  unlikely  that  this  section  would  apply,  for  example,  to  the  removal  of 
ova  in  order  to  create,  through  I.V.F.,  an  embryo  upon  which  research  is  to  be  conducted, 
the  conclusion  may  appear  to  be  different  where  an  ovum  is  fertilized  in  vivo  and  flushed 
out  before  implantation.  It  bears  emphasizing  that  the  "child"  need  not  exhibit  any 
macroscopic  indications  of  life,  such  as  breathing,  in  order  for  the  section  to  apply. 

However,  it  would  seem  strange  to  find  that  a  two  cell  embryo  flushed  from  a 
woman's  body  is  a  "human  being"  for  the  purpose  of  s.  206,  when  a  widely  accepted 
contraceptive  device,  the  I.U.D.,  operates  by  destroying  just  such  an  embryo.  It  is 
arguable,  therefore,  that  the  section  would  not  be  used  in  the  in  vivo  fertilization  case,  a 
situation  obviously  not  contemplated  by  the  drafters  of  the  provision. 
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general  absence  of  any  relevant  jurisprudence  on  the  question  of  embryonic  or 
gamete  experimentation.  As  a  matter  of  principle,  it  appears  that  the  law  does  not 
accord  the  same  status  to  a  gamete  or  fertilized  ovum  as  it  does  to  a  living  child 
or  adult,  or  even,  in  some  cases,  a  fully  differentiated  fetus.  The  ethical 
foundation,  or  explanation,  for  this  view  has  been  expressed  in  the  following 


manner: 


219 


[T]he  attribution  of  absolute  protection  to  the  human  embryo  from  its  earliest 
beginning  has  no  long  history  in  Western  moral  tradition.  In  the  tradition,  grounded 
in  Aristotelian  thought  and  science,  human  status  was  attributed  and  protection  was 
accorded,  as  physical  development  warranted  recognition;  and  the  protection  became 
stronger  as  the  fetus  advanced  stage  by  stage  towards  maturity  and  birth.  Knowing  as 
we  do  that  in  the  natural  process  large  numbers  of  fertilised  ova  are  lost  before 
implantation,  it  is  morally  unconvincing  to  claim  absolute  inviolability  for  an 
organism  with  which  nature  itself  is  so  prodigal. 

From  the  foregoing  description,  it  may  be  seen  that  the  law  is  as  much  in  a 
formative  stage  of  development  concerning  research  and  experimentation  on 
genetic  material  as  it  is  concerning  artificial  conception  generally.  While  the 
Human  Tissue  Gift  Act  prohibits  the  sale  of  gametes  and  embryos,  its  focus  is 
essentially  narrow:  it  does  not  purport  to  delineate  what  ought  to  happen  where 
research  and  experimentation  are  conducted  on  donated  or  abandoned  genetic 
material.  For  example,  no  legislative  provisions  or  guidelines  address  such 
critical  issues  as  time  limits  on  embryonic  research  and  the  implantation  of 
embryos  that  have  been  the  object  of  experimentation. 

Moreover,  the  law  does  not  deal  adequately  with  a  separate,  but  related 
matter,  that  is,  the  means  by  which  human  genetic  material  is  acquired  for  the 
purpose  of  research  and  experimentation.  One  commentator  has  suggested  that 
"[t]he  principal  restraints  upon  medical  research  and  educational  use  of  human 
body  materials  available  inter  vivos  stem  from  methods  of  acquisition,  which 
must  be  both  lawful  and  ethical".220 

We  turn,  then,  to  consider  such  acquisition,  or,  more  specifically,  the  issue 
concerning  who  has  the  right  to  control  the  use  of,  and,  perhaps  ultimately,  to 
destroy,  human  genetic  materials.  While  this  question  has  a  dimension  extending 
beyond  research  and  experimentation,  given  the  importance  of  these  activities 
and  their  controversial  nature  we  shall  discuss  the  matter  here  within  these 
narrower  confines. 

When  one  considers  the  question  of  the  control  of  human  genetic  material,  it 
is  not  unreasonable  to  conclude  that  the  question  is  affected,  if  not  determined, 
by  the  law  relating  to  property  or  possessory  rights.  That  is,  such  rights  would 
give  control  over  the  genetic  material  to  the  person  enjoying  the  property  or 


219  United  Kingdom,  Royal  College  of  Obstetricians  and  Gynaecologists,  Report  of  the 
RCOG  Ethics  Committee  on  In  Vitro  Fertilisation  and  Embryo  Replacement  or  Transfer 
(1983),  para.  13.5,  at  13. 

220  Dickens,  "The  Control  of  Living  Body  Materials"  (1977),  27  U.  Toronto  L.J.  142,  at 
151. 
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possessory  right.  If,  for  example,  a  hospital  acquired  an  exclusive  property  or 
possessory  right  to  surplus  embryos  or  to  ova  removed  during  a  hysterectomy, 
and  assuming  the  legal  and  ethical  propriety  of  experimentation,  presumably  it 
could  engage  in  such  conduct  notwithstanding  the  wishes  of  the  person  whose 
gametes  were  involved. 

In  connection  with  the  issue  whether  gametes  or  fertilized  ova,  as  body 
parts,  are  properly  capable  of  being  dealt  with  or  transferred  as  species  of 
property,  reference  may  be  made  to  the  following  views:221 

The  law's  response  to  laymen's  questions  on  these  lines  is  one  of  embarrassment,  for 
it  has  many  times  been  stated  by  commentators  and  learned  writers  that  the  body  and 
its  parts  are  not  property  at  all,  let  alone  belonging  to  anyone.  t222l  This  paper 
attempts  to  suggest  that  that  view  is  misleading,  if  not  quite  misconceived. 

At  a  later  juncture,  the  commentator  stated  that  "[i]t  would  be  an  extremely  poor 
legal  system  which  could  not  ascribe  to  such  matters  having  physical  substance 
the  capability  of  being  'property'  ".223 

It  was  suggested  that  the  fact  that  a  person  does  not  have  absolute  beneficial 
"ownership"  of  an  object  does  not  mean  that  he  or  she  has  no  "property"  or 
other  (for  example,  possessory)  interest  in  it.224  Accordingly,  even  if  .there  are 
some  restrictions  on  a  woman's  rights  respecting  her  own  ova,  presumably  some 
type  of  interest  may  still  be  found  in  her.  And,  of  course,  one  person's  right  or 
interest  in  genetic  material,  however  that  right  or  interest  is  characterized,  may 
permit  that  person  to,  for  example,  donate  it  to  a  hospital  for  experimental 
purposes,  or  require  it  to  be  destroyed  notwithstanding  the  claims  of  others  to  use 
it  for  such  purposes:  that  right  or  interest  may  well  be  superior  to  that  of  anyone 
else.  The  same  commentator  stated  that  "[t]he  person  producing  the  substance 
has  the  first  right  to  it,  subject  to  statute".225 

In  applying  the  preceding  propositions  directly  to  the  case  of  ova  and 
sperm,226  it  was  said  that,  "in  principle,  to  the  extent  that  the  genetic  material 
does  not  result  in  the  creation  of  a  living  human  being  it  should  be  regarded  as  the 
'property'  (at  least  in  the  sense  of  there  being  a  best  right  of  possession)  of  the 
producer,  although  this  p  rson  could  transfer  or  transmit  that  right  to  possession 
to  others".227 


221  Matthews,  "Whose  Body?  People  As  Property",  in  Lloyd  et  al.  (eds.),  Current  Legal 
Problems  1983  (1983)  193,  at  193  (footnote  reference  deleted). 

222  See  authorities  cited  ibid.,  at  221,  n.  2. 

223  Ibid.,  at  223. 

224  Ibid. ,  esp.  at  195,  208  et  seq. ,  and  223  et  seq.  For  example,  under  certain  circumstances, 
the  Anatomy  Act,  R.S.O.  1980,  c.  21,  permits  the  possession  of  corpses  by  medical 
schools  for  dissection  and  medical  education,  even  though  it  has  been  said  that  a  dead 
body  cannot  be  the  subject  of  a  property  right. 

225  Matthews,  supra,  note  221,  at  224. 

226  Ibid.,  at  226-27. 

227  Ibid.,  at  226.  But  see  s.  10  of  the  Human  Tissue  Gift  Act,  discussed  supra,  this  sec, 
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Assuming  that  a  property  right  or  a  right  of  possession  rests  in  the  producer 
of  the  human  genetic  material  —  and,  therefore,  assuming  that  such  rights  in  the 
material  do  not  automatically  pass  to  the  hospital  or  physician  storing  or  working 
with  it  —  questions  still  arise  concerning,  for  example,  whether  these  rights  may 
be  lost  merely  by  a  failure  to  assert  them  or  whether,  notwithstanding  the 
absence  of  specific  directions,  the  producer  of  the  ova  or  semen  may  correctly 
assume  that  the  hospital  or  physician  is  under  a  legal  duty  to  destroy  the  unused 
material,  with  perhaps  some  routine  examination  by  a  pathologist,  but  not 
experimentation. 

The  answer  to  these  questions  is,  at  the  present  time,  highly  speculative. 
One  commentator,  emphasizing  the  beneficial  public  policy  dimension  of 
research  and  experimentation,  has  observed:228 

The  legal  inference  of  the  source's  silence  and  passivity  is  that  his  inchoate  right  to 
his  separated  body  material  is  yielded  to  the  hospital  ....  The  proposal  favouring  the 
hospital's  right  is  based  both  on  the  policy  that  the  hospital's  potential  for  creative 
use  should  prevail  over  a  presumption  that  the  silent  patient  gives  possession  on  an 
implied  condition  of  destruction,  and  on  observable  practice. 

The  "observable  practice"  appears  to  be  somewhat  more  equivocal.  Many 
hospitals  store  removed  body  parts  in  a  chemical  preservative  for  a  specified 
length  of  time  after  pathological  examination.  During  this  time,  patients  may 
reclaim  their  body  parts.  If,  after  the  lapse  of  the  stipulated  time  period,  no  claim 
has  been  made  for  them,  they  are  incinerated.  It  appears  that  consent  to  surgery 
forms  do  not  make  reference  to  the  use  or  disposal  of  severed  body  parts.  This 
practice  seems  to  be  consistent  with  more  than  one  legal  theory  concerning  the 
locus  of  a  superior  proprietary  or  possessory  claim  to  the  material. 

But  even  if  some  type  of  research  is  part  of  the  normal  and  acceptable 
practice  of  a  teaching  hospital,  and  assuming  at  least  initial  rights  in  the  genetic 
material  to  be  in  its  human  source,  silence  on  the  part  of  that  source  does  not 
necessarily  mean  that  that  person  has,  in  law,  abandoned  all  rights  to  the 
material.  Silence  does  not  necessarily  mean  consent  to  whatever  use  the  hospital 
may  care  to  put  the  material,  particularly  where  silence  results  in  conduct  not 
ordinarily  envisaged  by  the  average  patient.229  Arguably,  one  might  assume  that 


which  proscribes  a  sale  of  body  parts  for,  inter  alia,  research  purposes.  Even  if  ova,  for 
example,  were  characterized  as  a  non-renewable  body  part  (see,  generally,  supra,  this 
ch.,  sec.  4(a)),  it  was  said  that  the  person  from  whom  the  part  was  extracted  has  "the  first 
and  best  right  to  possession",  with  the  additional  right  to  transfer  this  right  of  possession: 
Matthews,  supra,  note  221,  at  227. 

228  Dickens,  supra,  note  220,  at  184.  In  the  United  States,  see,  for  example,  Hembree  v. 
Hospital  Board  of  Morgan  County,  300  So. 2d  823  (Ala.  Sup.  Ct.  1974),  where  it  was 
held  that  there  is  no  implied  term  of  the  contract  in  the  hospital-patient  relationship  that 
prevents  disposal  of  the  patient's  body  products  without  the  patient's  prior  permission. 

229  In  Browning  v.  Norton  Children 's  Hospital,  504  S.W.2d  713  (1974),  the  Kentucky  Court 
of  Appeals  dismissed  an  action  against  a  hospital  brought  by  a  patient  who  had  a  great  fear 
of  fire,  where  the  hospital  had  incinerated  his  amputated  leg.  The  patient  made  inquiries  4 
weeks  after  the  operation.  The  Court  said  that  the  hospital  acted  reasonably  and  that  the 
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there  is  an  implied  consent  to  allow  the  hospital  to  use  the  material  for  teaching 
and  examination  purposes,  for  example,  but  not  for  experimentation.  Moreover, 
if  the  matter  were  to  be  tested  in  the  courts,  the  very  nature  of  the  body  parts 
considered  in  this  Report  might  persuade  courts  to  impose  special,  restrictive 
rules,  not  applicable  to  other  body  parts. 

From  the  preceding  discussion,  it  is  fair  to  conclude  that,  with  respect  to  the 
propriety  and  regulation  of  research  and  experimentation  on  human  genetic 
material,  legislation,  jurisprudence,  and  formal  professional  ethical  standards 
have  not  kept  pace  with  the  rapid  and  continuing  advances  in  medical  science.  It 
is  simply  not  sufficient  to  prohibit  the  sale  of  human  genetic  material,  as  the 
Human  Tissue  Gift  Act  does,  for  this  deals  solely  with  the  means  of  acquiring  the 
material,  rather  than  the  regulation  of  research  activities  carried  out  on  it.  There 
must  be  an  unambiguous  statement  respecting  the  propriety  of  research  and 
experimentation  on  human  genetic  material.  If,  for  public  policy  reasons,  such 
activities  are  to  be  restricted  to  particular  kinds  of  institution,  this,  too,  should  be 
made  clear.  Finally,  there  should  be  minimum  regulatory  guidelines  to  protect 
the  community  from  unrestricted  experimentation.  Given,  for  example,  the 
justifiable  concern  respecting  the  duration  of  experimentation  on  human  embryos 
and  the  implantation  of  embryos  that  have  been  subjected  to  experimentation,  it 
is  desirable  to  deal  with  these  matters  expressly.  In  short,  the  law  must  speak 
clearly  if  it  is  to  keep  abreast  of  recent  medical  developments. 

Finally,  leaving  aside  questions  concerning  the  regulation  of  research  and 
experimentation  activities,  there  is  a  dearth  of  jurisprudence  respecting  the  locus 
of  control  over  human  genetic  material.  Even  if  one  were  to  assume  that  such 
material  were  the  subject  of  proprietary  or  possessory  interests,  the  resolution  of 
questions  concerning  who  has  control  of  such  material  at  any  particular  time  — 
and  for  what  purposes  —  is  suffused  with  difficult  public  policy  issues  that  have 
not  been  resolved.  In  this  area,  the  desirability  and  requirements  of  scientific 


patient  was  negligent  in  not  acting  sooner.  This  case  may  appear  to  stand  for  the 
proposition  that  the  patient  had  abandoned  all  rights  in  his  body  parts  to  the  hospital  by 
not  giving  specific  directions.  However,  the  Court  made  it  clear  that  a  "hospital  cannot  be 
expected  to  retain  and  preserve  an  amputated  extremity  indefinitely  —  it  might  be 
diseased,  infected,  or  a  health  hazard"  (ibid.,  at  715).  In  other  words,  public  health 
factors  necessitated  incineration.  Presumably,  had  a  claim  or  direction  been  made  or 
given  prior  to  incineration  —  had  the  patient  not  been  negligent  in  delaying,  as  the  Court 
said  he  was  —  such  a  claim  or  direction  would  have  been  respected  by  the  hospital. 

On  the  other  hand,  the  Court  also  said  that,  "when  one  consents  to  and  authorizes 
an  operation  while  a  patient  in  a  hospital  (absent  any  specific  reservation,  demand,  or 
objection  to  some  normal  procedure),  he  then  and  thereby,  in  effect,  accepts  all  the  rules, 
regulations,  and  the  modus  operandi  of  that  hospital"  (ibid.,  at  714).  Arguably,  then,  the 
patient  must  act  affirmatively  to  preserve  his  rights:  he  must  make  some  "reservation, 
demand,  or  objection"  to  a  "normal"  hospital  procedure.  Is  experimentation  —  more 
specifically,  experimentation  on  human  gamete  material  —  a  "normal"  procedure,  in  the 
sense  that,  where  a  hospital  includes  such  conduct  within  its  "modus  operandi",  a  patient 
must  positively  act  to  preclude  or  restrict  experimentation,  and  cannot  simply  rely  on  an 
assertion  that  experimentation  on  severed  body  parts  is  not  normal?  The  case  did  not  deal 
with  this  situation.  Indeed,  the  case  is  instructive,  but  nonetheless  rather  equivocal, 
concerning  the  issue  under  consideration. 
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exploration  compete  with  ethical  considerations  relating  to  the  control  over  one's 
own  body  parts.  But,  again,  the  law  must  make  a  choice,  however  controversial, 
for  the  present  uncertainty  is  unacceptable. 


8.     SURROGATE  MOTHERHOOD:  CONTRACTS 
TO  TRANSFER  CUSTODY  OF  CHILDREN 
AND  PARENTAL  RIGHTS  AND  OBLIGATIONS 

As  we  have  indicated,  of  significant  concern  in  this  Project  has  been  the 
controversial  issue  of  surrogate  motherhood,  where  a  woman  bears  a  child 
expressly  for  the  purpose  of  surrendering  custody  of  that  child  upon  birth  to 
another  person  or  persons.  The  child  may  or  may  not  be  genetically  related  to  the 
surrogate  mother  or  to  the  woman  to  whom  custody  is  to  be  transferred  under  the 
agreement.  Moreover,  the  child  may  have  no  biological  connection  with  any 
male  to  whom  it  will  be  surrendered  upon  birth. 

Whatever  the  genetic  relationship  between  the  child  and  the  parties  to  a 
surrogate  motherhood  agreement,  the  means  of  conceiving  the  child  involve  one 
of  the  artificial  conception  techniques  described  in  chapter  2  of  this  Report. 
Accordingly,  earlier  comments  in  this  chapter  concerning  many  of  the  lacunae  in 
the  present  law,  or  the  inadvertent  treatment  of  certain  relevant  issues  under  the 
law,  are  apropos  in  the  context  of  surrogate  motherhood.  For  example,  it  will  be 
recalled  that  the  birth  of  a  child  in  Ontario  to  a  surrogate  mother  who  is  married 
and  living  with  her  husband  at  the  time  of  conception  gives  rise  to  a  statutory 
requirement  that  the  particulars  of  the  husband  be  listed  as  those  of  the  father  of 
the  child.  There  is  a  legal  presumption,  although  rebuttable,  that  the  child  is  the 
child  of  the  surrogate  mother  and  her  husband.230  As  a  result,  the  intentions  of 
the  parties  and,  arguably,  the  best  interests  of  the  child,  are  not  furthered  by  the 
existing  legal  regime.  Even  the  right  of  the  biological  father  to  apply  for  a 
declaration  that  he  be  recognized  in  law  as  the  legal  father231  would,  aside  from 
being  a  circuitous  means  of  "legalizing"  what  is  in  fact  the  case,  serve  to  affect 
only  his  own  relationship  to  the  child;  even  assuming  the  voluntary  transfer  of 
custody  to  him  and  his  wife  by  the  surrogate  mother,  his  wife  would  still  have  no 
legal  connection  with  the  child.  Nor  would  she  be  in  a  more  advantageous 
position  where,  for  example,  the  surrogate  mother  was  not  married  or  was  living 
separate  and  apart  from  her  husband  at  the  time  of  conception:  the  provisions 
under  the  Vital  Statistics  Act  would,  at  most,  provide  a  mechanism  by  which  the 
father  could  acknowledge  or  declare  his  paternity. 

In  this  section,  we  shall  canvass  what  is  the  essential  feature  of  surrogate 
motherhood  arrangements,  that  is,  that  the  woman  who  gives  birth  to  the  child 
does  not  intend  to  act  as  the  social  mother,  but,  instead,  intends  that  the  child  be 
surrendered  to  another  person  or  persons.  It  is  this  transfer  of  custody,  with  the 
parental  rights  and  responsibilities  incident  thereto,  that  lies  at  the  heart  of  the 


230  Vital  Statistics  Act,  supra,  note  125,  s.  6(4).  See  supra,  this  ch.,  sec.  5(a). 

231  Children's  Law  Reform  Act,  supra,  note  126,  s.  4(1).  See  supra,  this  ch.,  sec.  5(b). 
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surrogate  motherhood  controversy.  Accordingly,  we  turn  to  consider  the  legal 
effect  of  an  agreement  to  transfer  custody  of  a  child. 

(a)   Common  Law  Background 

Historically,  the  courts  in  England  strenuously  disapproved  of  agreements  to 
transfer  custody  or  parental  rights  and  duties.  Many  courts  refused  to  enforce 
such  agreements,  declaring  them  void  on  grounds  of  public  policy  in  the  most 
emphatic  language. 

At  common  law,  a  father  had  an  absolute  right  to  custody  of  a  legitimate 
child,  even  as  against  the  natural  mother.  His  right  was  not  displaced,  save  where 
his  conduct  would  endanger  the  life,  morals,  or  health  of  the  child.  That  a  father 
possessed  this  right  seemed  to  flow  from  his  duty  to  protect  and  maintain  his 
children,  which  could  be  discharged  only  if  he  had  actual  custody.232 

Equity  had  power  to  intervene  between  parent  and  child,  derived  from  the 
prerogative  power  of  the  Crown  as  parens  patriae.  Based  on  its  pre-eminent 
concern  for  the  welfare  of  the  child,  equity  was  more  willing  to  interfere  with  the 
exercise  of  paternal  rights  than  the  common  law,  which  denied  a  father  custody 
only  in  extraordinary  circumstances.  However,  it  may  be  said  that  the  best 
interests  of  the  child  generally  animated  judicial  decisions  at  both  common  law 
and  equity. 

The  early  cases  dealing  with  transfer  of  custody  arose  out  of  separation 
agreements  in  which  fathers  purported  to  transfer  the  custody  of  their  children  to 
their  wives.  The  courts'  attitude  to  these  agreements  was  clear.  Contracts  to 
transfer  custody  were  declared  to  be  void  as  against  public  policy  and  unenforce- 
able.233 The  basis  of  the  courts'  rejection  of  these  agreements  was  a  belief  that, 
except  in  extraordinary  circumstances,  it  was  in  the  interests  of  the  child  to 
require  fathers  to  discharge  their  duties. 

However,  given  the  overriding  consideration  for  the  child's  welfare,  some 
courts  did  not  view  this  requirement  as  immutable.  In  Hope  v.  Hope,234  the 
Court  considered  an  action  for  specific  performance  of  a  separation  agreement 
executed  between  a  husband  and  wife,  which  provided,  inter  alia,  that  one  of 
their  children  would  remain  in  the  care  of  his  mother.  The  Court  held  the 
agreement  unenforceable,  as  contrary  to  the  "settled  law  and  policy"  of  England. 
Yet,  Lord  Justice  Turner  suggested  that  the  rule  that  a  father  could  not  by 
agreement  surrender  custody  to  another  was  not  an  absolute  rule  that  admitted  of 


232  See  Bromley,  Family  Law  (6th  ed.,  1981),  at  276. 

233  See  Cairns,  Eversley  on  Domestic  Relations  (5th  ed.,  1937),  at  414;  Lord  St.  John  v.  Lady 
St.  John  (1805),  11  Ves.  Jun.  525,  32  E.R.  1192  (Ch.);  and  Vansittart  v.  Vansittart 
(1858),  2  De  G.  &  J.  249,  44  E.R.  984  (C.A.  Ch.). 

234  (1857),  8  De  G.M.  &  G.  731,  44  E.R.  572  (C.A.  in  Ch.)  (subsequent  references  are  to 
44  E.R.). 
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no  exception.235  For  example,  the  general  rule  would  not  apply  where  the  control 
of  the  father  was  injurious  to  the  child.236 

Most  of  the  cases  concerned  agreements  by  fathers  to  surrender  custody. 
However,  it  was  clear  that  the  judicial  position  that  parental  rights  were  not 
transferable  by  agreement  extended  to  mothers  as  well.237 

Although  the  case  law  provided  that  an  agreement  by  a  father  to  transfer 
parental  rights  was  void  and  unenforceable,  an  apparent  exception  to  the  rule  was 
acknowledged  where  the  father  had  acted  upon  a  purported  custody  agreement  so 
as  to  enhance  the  position  of  the  child.  In  such  a  case,  some  courts  were 
unwilling  to  allow  the  father  to  rescind  the  agreement  and  recover  custody, 
because  to  do  so  it  would  disappoint  the  expectations  of  his  child.  This  position, 
it  should  be  noted,  was  not  based  on  a  policy  favouring  the  enforceability  of 
promises,  but  on  a  perception  of  the  best  interests  of  the  child.238 

Before  leaving  our  discussion  of  the  jurisprudence  in  England,  reference 
should  be  made  to  the  recent  decision  of  A.  v.  C239  In  that  case,  the  Court  was 
faced  with  an  application  for  access  by  the  natural  father  in  the  context  of  an 
abortive  surrogate  motherhood  arrangement.  By  way  of  obiter,  Mr.  Justice 
Comyn  stated  that  the  agreement  in  question  was  "pernicious",  since,  he 
believed,  it  was  for  the  purchase  and  sale  of  a  child;  accordingly,  he  said  it  was 
void  as  against  public  policy. 

In  dealing  with  agreements  to  transfer  custody,  Canadian  courts  appear  to 
have  demonstrated  a  somewhat  greater  degree  of  flexibility  than  English 
courts.240  While  one  can  find  judicial  pronouncements,  similar  to  those  in 
England,  declaring  that  such  agreements  are  contrary  to  public  policy,  one  can 
also  find  cases  in  which  these  arrangements  have  been  enforced. 

For  example,  in  Roberts  v.  Hall,  after  the  trial  judge241  held  that  the 
agreement  was  "contrary  to  public  policy  and  illegal",  the  Divisional  Court242 
held  enforceable  a  written  agreement  whereby  a  father  agreed  to  transfer  custody 
of  his  young  daughter  to  the  child's  aunt  and  uncle,  who  agreed  to  bring  her  up  as 


235  Ibid.,  at  577. 

236  See  Swift  v.  Swift  (1865),  34  Beav.  266,  55  E.R.  637  (Rolls).  See,  also,  Hamilton  v. 
Hector  (1871),  6  L.R.  Ch.  App.  701  (CD.). 

237  See  R.  v.  Barnardo  (Tye's  Case)  (1889),  23  Q.B.D.  305  (C.A.),  esp.  at  310-11,  and 
Humphrys  v.  Polak,  [1901]  2  K.B.  385  (C.A.). 

238  See  Eversley  on  Domestic  Relations,  supra,  note  233,  at  428-29. 

239  Unreported  (June  20,  1978,  H.C.J. ,  Fam.  Div.),  affd  A.  v.  C,  unreported  (July  18, 
1978,  C.A.). 

240  For  a  discussion  of  the  general  common  law  background  in  relation  to  custody,  see 
Backhouse,  "Shifting  Patterns  in  Nineteenth-Century  Canadian  Custody  Law",  in 
Flaherty  (ed.),  Essays  in  the  History  of  Canadian  Law  (1981),  Vol.  1,  at  212. 

241  (1882),  1  O.R.  388  (H.C.J.). 

242  (1882),  1  O.R.  397  (Div.  Ct.). 
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their  own  child,  in  return  for  their  promise  that  the  child  be  made  heir  to  their 
property.  The  agreement  was  characterized  as  an  arrangement  "bona  fide 
intended  for  the  benefit  of  the  child",  rather  than  "a  colourable  attempt  to 
contravene  the  policy  of  the  law".243 

Chancellor  Boyd  stated  that  the  general  rule  prohibiting  the  relinquishment 
of  custody  was  subject  to  two  exceptions,  each  arising  out  of  a  concern  for  the 
benefit  of  the  child.  The  first  exception  was  where  the  conduct  of  the  father 
indicated  that  a  failure  to  enforce  the  agreement  would  endanger  the  child.244  The 
second  exception  arose  where  the  agreement  to  transfer  custody  was  concluded 
with  the  intention  of  conferring  benefits  on  the  child.  In  such  a  case,  a  court 
would  enforce  the  agreement.245  Indeed,  early  in  this  century  the  Supreme  Court 
of  Canada  recognized  that  certain  custody  agreements,  where  the  purpose  was  to 
benefit  the  child,  were  not  illegal.246  However,  later  Ontario  cases  bearing  upon 
this  issue  took  a  more  orthodox  approach.247 

(b)  The  Present  Position  in  Ontario 

In  this  section,  we  shall  consider  the  present  Ontario  position  respecting 
agreements  to  transfer  custody  of  a  child.  Before  doing  so,  however,  reference 
should  be  made  to  the  notion  of  what  is  a  child  and  a  parent.  Section  1(1)  of  the 
Children 's  Law  Reform  Act,24S  dealing  with  the  question  of  parentage  and' the  status 
of  children,  provides,  inter  alia,  that,  "[s]ubject  to  subsection  (2),  for  all  purposes  of 
the  law  of  Ontario  a  person  is  the  child  of  his  or  her  natural  parents  ...".  Subsection 
(2)  deals  with  the  consequences  of  an  adoption  order  that  has  been  made  under 
the  Child  Welfare  Act,  namely,  that  the  child  becomes  the  child  of  the  adopting 


243  Ibid.,  at  407. 

244  Ibid.,  at  405.  Boyd  C.  cited  Swift  v.  Swift,  supra,  note  236. 

245  Supra,  note  242,  at  405-06  (footnote  references  deleted). 

246  Chisholm  v.  Chisholm  (1908),  40  S.C.R.  115.  The  Supreme  Court,  by  a  majority  (3:2), 
upheld  an  agreement  whereby  a  widow,  in  return  for  a  promise  to  pay  her  $500  annually, 
agreed  to  transfer  custody  of  her  young  daughter  to  the  child's  paternal  grandfather  so  that 
he  might  be  appointed  her  legal  guardian.  The  intention  of  the  grandfather  had  been  to 
ensure  that  his  granddaughter  was  educated  in  a  convent.  In  Chisholm,  Fitzpatrick  C.J. 
summarized  the  argument  as  follows  {ibid.,  at  117): 

I  can  find  nothing  in  the  agreement  itself  or  in  its  surrounding  circumstances  as 
brought  out  by  the  evidence  to  justify  the  contention  that  the  family  agreement 
which  is  attacked  was  only  a  scheme  to  benefit  the  mother,  or  that  she  had  any 
interest  which  conflicted  or  could  be  in  conflict  with  that  of  the  child. 

Mr.  Justice  Davies  viewed  the  "family  arrangement"  as  stipulating  for  a  limited  transfer 
of  parental  rights  and  duties,  which  would  leave  the  mother  subject  to  her  "natural 
duties",  save  for  those  involved  in  the  transfer  of  legal  guardianship  to  the  grandfather 
under  the  Nova  Scotia  legislation  (ibid.,  at  122). 

247  See,  for  example,  Re  Davis  (1909),  18  O.L.R.  384  (H.C.J. ),  and  Re  Orr,  [1933]  O.R. 
212  (C.A.).  See,  also,  Re  Hutchinson  (1913),  28  O.L.R.  1 14  (C.A.),  rev'ing  (1912),  26 
O.L.R.  601  (Div.  Ct.),  where  Riddell  J.  distinguished  Roberts  v.  Hall,  supra,  note  241, 
and  Chisholm  v.  Chisholm,  supra,  note  246. 

248  Supra,  note  126. 
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parents,  "as  if  they  were  the  natural  parents".  In  other  words,  except  in  the  case 
of  adoption,  it  is  not  possible  at  present  to  alter  parentage  or  the  status  of  a  child, 
whether  by  contract  or  otherwise. 

Turning  to  the  issue  of  the  transfer  of  custody,  it  first  bears  emphasizing 
that  our  concern  is  not  simply  with  the  physical  transfer  of  a  child  from  one 
person  to  another.  Transferring  custody  involves  far  more  than  a  change  of 
residence.  Section  20(2)  of  the  Children's  Law  Reform  Act  provides  that  a 
"person  entitled  to  custody  ...  has  the  rights  and  responsibilities  of  a  parent  in 
respect  of  the  person  of  the  child  and  must  exercise  those  rights  and  responsibili- 
ties in  the  best  interests  of  the  child".  As  we  shall  see,  while  the  precise  nature  of 
most  of  these  "rights  and  responsibilities"  is  not  made  express,  some  are 
specifically  dealt  with  in  legislation. 

In  Ontario,  the  question  of  the  validity  of  agreements  to  transfer  custody  or 
parental  rights  and  responsibilities  has  received  specific  legislative  attention  in 
several  contexts.  First,  Part  IV  of  the  Family  Law  Reform  Act,249  which  deals 
with  domestic  contracts,  addresses  the  circumstances  in  which  a  man  and  a 
woman  may  enter  into  an  agreement  respecting  the  custody  of  their  children. 
Secondly,  Part  III250  of  the  Children 's  Law  Reform  Act  addresses,  among  other 
things,  the  matter  of  custody.  Finally,  ParOiT  ofthe  Child  Welfare  Act251  deals, 
inter  alia,  with  agreements  in  relation  to  the  placement  of  children  for  the 
purposes  of  adoption.  Where  these  statutes  are  not  applicable,  it  would  appear 
that  the  common  law  would  continue  to  govern  an  agreement  purporting  to 
transfer  custody. 

Under  the  Family  Law  Reform  Act,  the  right  of  persons  to  deal  with  custody 
and  access  is  narrowly  circumscribed.  Part  IV  of  the  Act  deals  with  "domestic 
contracts",  which  term  is  defined  in  section  50  to  mean  marriage  contracts, 
separation  agreements,  and  cohabitation  agreements.  Rights  of  custody  and 
access  may  be  dealt  with  only  in  a  separation  agreement  under  section  53.252 


249  Supra,  note  127. 

250  As  enacted  by  the  Children's  Law  Reform  Amendment  Act,  1982,  S.O.  1982,  c.  20. 

251  Supra,  note  58.  See  the  new  Child  and  Family  Services  Act,  1984,  supra,  note  58,  Part 
VII. 

252  Section  53  of  the  Family  Law  Reform  Act,  supra,  note  127,  provides: 

53.  A  man  and  a  woman  who  cohabited  and  are  living  separate  and  apart  may 
enter  into  an  agreement  in  which  they  agree  on  their  respective  rights  and 
obligations,  including  ... 

(d)   the  right  to  custody  of  and  access  to  their  children  .... 

Aside  from  public  policy  considerations,  it  is  not  at  all  likely  that  s.  53  would  apply  to 
agreements  to  transfer  the  custody  of  a  child  under  a  surrogate  motherhood  arrangement. 
It  would  be  very  unusual,  for  example,  that  a  surrogate  mother  and  the  biological  father 
would  have  cohabited  so  as  to  make  s.  53  even  theoretically  relevant. 

The  only  other  Family  Law  Reform  Act  provision  concerning  agreements  affecting 
children  is  s.  58,  which  governs  paternity  agreements.  It  does  not  deal  with  custody 
matters. 
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However,  even  in  this  situation,  the  agreement  cannot  bind  a  court.  Section  55  (1) 
provides  as  follows: 

55. -(1)  In  the  determination  of  any  matter  respecting  the  support,  education, 
moral  training  or  custody  of  or  access  to  a  child,  the  court  may  disregard  any 
provision  of  a  domestic  contract  pertaining  thereto  where,  in  the  opinion  of  the 
court,  to  do  so  is  in  the  best  interests  of  the  child. 

It  should  be  noted  that,  by  giving  the  court  power  to  ignore  any  provision 
respecting  custody  in  a  separation  agreement,  the  Family  Law  Reform  Act  was 
not  enacting  new  law,  but  was  merely  casting  the  common  law  position  in 
statutory  form.253 

Not  only  does  the  Family  Law  Reform  Act  deal  with  the  situations  in  which 
custody  can  and  cannot  be  transferred,  it  also  creates,  by  section  16(1),  an 
obligation  on  a  parent  to  provide  financial  support  to  his  or  her  unmarried  child 
who  is  under  the  age  of  eighteen.254  It  should  be  noted  that  this  financial  duty  is 
not  dependent  upon  the  locus  of  custody,  but  arises  exclusively  from  the  relation 
of  parent  and  child.255 

We  now  turn  to  Part  III  of  the  Children 's  Law  Reform  Act,  which  also  deals 
with  custody.  Section  20(1)  provides  that,  except  as  otherwise  provided  in  Part 
III,  the  father  and  the  mother  of  a  child  are  equally  entitled  to  custody  of  their 
child.  As  we  have  seen,  section  20(2)  provides  that  a  "person  entitled  to  custody 
. . .  has  the  rights  and  responsibilities  of  a  parent  in  respect  of  the  person  of  the 
child  and  must  exercise  those  rights  and  responsibilities  in  the  best  interests  of 
the  child". 

Nowhere  in  the  Act  is  there  a  definition  or  explanation  of  the  phrase  "rights 
and  responsibilities  of  a  parent  in  respect  of  the  person  of  the  child".  Arguably, 
this  would  leave  the  content  of  those  rights  and  responsibilities  to  be  determined 
by  the  common  law256  and  other  Ontario  statutes.257  Nor  are  the  words 
"mother",  "father",  and  "parent"  defined  in  the  Act.  However,  we  have  already 
noted  that  section  1  of  the  Act  states  that,  except  where  an  adoption  order  has 
been  made  under  the  Child  Welfare  Act,  for  all  purposes  of  the  law  of  Ontario  a 
person  is  the  child  of  his  or  her  natural  parents. 

The  Children 's  Law  Reform  Act  provides  that  the  rights  and  responsibilities 


253  See  Clark  v.  Clark,  [1952]  O.W.N.  671  (H.C.J. ),  at  671-72,  respecting  the  common  law 
position. 

254  An  exception  is  made  in  respect  of  "a  child  who,  being  of  the  age  of  sixteen  years  or 
over,  has  withdrawn  from  parental  control":  Family  Law  Reform  Act,  supra,  note  127,  s. 
16(2). 

255  See  discussion  supra,  this  sec,  concerning  this  relation. 

256  For  a  discussion  of  parental  rights  and  duties,  see  Cretney,  Principles  of  Family  Law  (3d 
ed.,  1979),  at  431-38;  Eekelaar,  "What  are  Parental  Rights?"  (1973),  89  L.Q.  Rev. 
210;  Maidment,  "The  Fragmentation  of  Parental  Rights"  (1981),  40  Camb.  L.J.  135; 
and  Hall,  "The  Waning  of  Parental  Rights"  (1972B),  31  Camb.  L.J.  248. 

257  See  s.  16  of  the  Family  Law  Reform  Act,  supra,  note  127,  discussed  supra,  this  sec. 
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of  a  parent  may  be  exercisable  by  one  person,  even  though  more  than  one  person 
is  entitled  to  custody.  Section  20(3)  and  (4)  provides  as  follows: 

20. -(3)  Where  more  than  one  person  is  entitled  to  custody  of  a  child,  any  one  of 
them  may  exercise  the  rights  and  accept  the  responsibilities  of  a  parent  on  behalf  of 
them  in  respect  of  the  child. 

(4)  Where  the  parents  of  a  child  live  separate  and  apart  and  the  child  lives  with 
one  of  them  with  the  consent,  implied  consent  or  acquiescence  of  the  other  of  them, 
the  right  of  the  other  to  exercise  the  entitlement  to  custody  and  the  incidents  of 
custody,  but  not  the  entitlement  to  access,  is  suspended  until  a  separation  agreement 
or  order  otherwise  provides. 

Given  the  hostile  attitude  of  the  common  law  to  agreements  to  transfer 
custody,  section  20(4)  may  be  seen  as  overturning  this  strict  approach,  at  least  to 
some  extent.  One  question  that  may  be  raised  is  whether  this  statutory  exception 
to  the  common  law  is  broad  enough  to  cover  surrogate  motherhood  agreements. 

From  the  language  of  section  20(4),  it  seems  that  the  section  could  be  read 
to  apply  to  a  surrogate  motherhood  arrangement:  the  biological  parents  of  the 
child  would,  in  fact,  be  living  separate  and  apart  and  the  child  would  be  living 
with  the  father  with  the  consent  of  the  surrogate  mother.  If  section  20(4)  were 
applicable,  and  if  the  surrogate  mother  gave  her  child  to  the  biological  father 
pursuant  to  the  arrangement,  her  "right  ...  to  exercise  the  entitlement  to  custody 
and  the  incidents  of  custody"  would  be  "suspended".  Should  she  subsequently 
wish  to  take  the  child  back,  she  would  be  precluded  from  doing  so,  and  would  be 
forced  to  apply  for  custody. 

However,  despite  the  language  of  section  20(4),  it  is  very  unlikely  that  that 
provision  was  intended  to  deal  with,  or  would  be  applied  to,  formal,  written 
agreements  of  the  kind  involved  in  a  surrogate  motherhood  arrangement.258 
Moreover,  given  the  fact  that  the  Family  Law  Reform  Act  provides  that  even  a 
married,  cohabiting  couple  cannot  address  the  right  to  custody  of  their  children 
in  a  "marriage  contract",259  it  is  most  improbable  that  section  20(4)  of  the 
Children 's  Law  Reform  Act  would  be  interpreted  to  confer  what  amounts  to  a 
higher  right  on  the  parties  to  a  surrogate  motherhood  arrangement.  Finally,  it 
may  be  contended  on  public  policy  grounds  that  section  20(4)  should  not  be  the 


258  It  bears  mentioning  that  the  marginal  note  to  s.  20(4)  refers  to  the  situation  "[w]here 
parents  separate". 

259  Section  51(1)  of  the  Family  Law  Reform  Act,  supra,  note  127,  provides: 

51.-(1)  Two  persons  may  enter  into  an  agreement,  before  their  marriage  or 
during  their  marriage  while  cohabiting,  in  which  they  agree  on  their  respective 
rights  and  obligations  under  the  marriage  or  upon  separation  or  the  annulment  or 
dissolution  of  the  marriage  or  upon  death,  including, 

(a)  ownership  in  or  division  of  property; 

(b)  support  obligations; 

(c)  the  right  to  direct  the  education  and  moral  training  of  their  children,  but 
not  the  right  to  custody  of  or  access  to  their  children;  and 

(d)  any  other  matter  in  the  settlement  of  their  affairs. 
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means  used  to  give  legal  effect  to  the  purported  transfer  of  custody  under  a 
surrogate  motherhood  agreement. 

The  Child  Welfare  Act260  is  yet  another  statute  affecting  agreements  to 
transfer  the  custody  of  children.  Part  III  of  the  Act  establishes  a  comprehensive 
scheme  for  the  adoption  of  children  in  Ontario,  a  scheme  designed  to  ensure  that 
the  placement  and  subsequent  adoption  are  in  the  best  interests  of  each  child.  A 
major  feature  of  the  legislation  is  that,  except  generally  in  the  case  of  adoption  by 
a  close  relative  or  a  step-parent,  the  placement  of  a  child  for  the  purpose  of 
adoption  is  always  subject  to  some  form  of  state  intervention. 

Section  65  of  the  Act  limits  the  persons  who  may  lawfully  place  a  child  for 
adoption.  This  provision  reads:261 

65. -(1)   No  person  other  than  an  adoption  agency  or  licensee  under  subsection 
60(5)  shall, 

(a)  place  or  cause  to  be  placed  a  child  under  eighteen  years  of  age  with  another 
person;  or 

(b)  take  or  send  or  attempt  to  take  or  send  any  child  under  eighteen  years  of 
age  who  is  a  resident  of  or  who  was  born  in  Ontario,  out  of  Ontario,  for  the 
purpose  of  adoption. 

(2)   No  person  shall  receive  a  child  under  eighteen  years  of  age  for  the  purpose  of 
adoption  without  the  prior  approval  of  a  Director  under  subsection  (7). 


(4)   Subsections  (1),  (2)  and  (3)  do  not  apply  to, 

(a)   the  placement  of  a  child  with  a  relative  of  the  child  or  with  the  spouse  of  a 
parent  of  the  child;  ... 

The  prohibition  set  out  above  would  not  appear  to  apply  to  a  transfer  of  custody 
of  a  child  from  a  surrogate  mother  to  a  natural  father  and  his  wife.  The  father 
would  not,  of  course,  be  receiving  his  own  child  "for  the  purpose  of  adoption". 
The  wife  would  be  "the  spouse  of  a  parent  of  the  child".262 

Section  67  of  the  Act  prohibits  payments  in  connection  with  adoption.  It 
provides  as  follows:263 

67. -(1)  Subject  to  subsection  (2),  no  person,  whether  before  or  after  the  birth  of 
a  child,  shall  make,  give  or  receive  or  agree  to  make,  give  or  receive  a  payment  or 
reward  for  or  in  consideration  of  or  in  relation  to, 

(a)   the  adoption  or  proposed  adoption  of  the  child  under  this  Part; 


260  Supra,  note  58.  See  the  new  Child  and  Family  Services  Act,  J 984,  supra,  note  58.  Part 
VIII  of  the  latter  statute  deals  with  adoption. 

261  See,  also,  Child  and  Family  Services  Act,  1984,  ibid.,  s.  135. 

262  Similar  language  appears  in  the  Child  and  Family  Services  Act,  1984,  ibid.,  s.  135(1) 
("for  adoption")  and  s.  135(8)(a)  ("a  spouse  of  the  child's  parent"). 

263  See  ibid.,  s.  159. 
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(b)  the  giving  of  consent  or  the  signing  of  an  instrument  of  consent  to  the 
adoption  of  the  child  under  this  Part; 

(c)  the  transfer  of  the  custody  or  control  of  the  child  with  a  view  to  the 
adoption  of  the  child  under  this  Part;  or 

(d)  the  conduct  of  negotiations  or  the  making  of  arrangements  with  a  view  to 
the  adoption  of  the  child  under  this  Part. 

(2)  Subsection  (1)  does  not  apply  to  the  payment  of  expenses  of  an  adoption 
agency  or  licensee  under  subsection  60(5)  or  the  payment  of  legal  expenses  in 
connection  with  an  adoption  or  proposed  adoption  under  this  Part. 

Whether  this  prohibition  would  apply  to  render  surrogate  motherhood  agreements 
illegal  or  void  would  appear  to  depend  on  the  nature  of  the  arrangement.  If  the 
arrangement  involved  only  a  transfer  of  custody  from  the  natural  mother  to  the 
natural  father,  without  any  intention  on  the  part  of  another  person  to  adopt  the 
child,  the  prohibition  presumably  would  not  apply.  If,  however,  the  arrangement 
involved  a  transfer  of  custody  by  the  natural  mother  to  the  natural  father  and  his 
spouse,  with  a  view  to  adoption  by  the  latter,  it  would  appear  that,  certainly  in 
relation  to  the  planned  adoption,  the  prohibition  would  apply,  and  the  contract 
therefore  would  be  illegal.  However,  it  should  be  observed  that,  if  the  surrogate 
mother  were  to  agree  to  give  the  child  to  the  natural  father  and  his  wife  without 
accepting  any  payment,  section  67  would  not  apply.  Owing  to  the  broad  language 
of  the  section,  it  would  seem  that  only  the  complete  absence  of  any  payment, 
even  in  relation  to  medical  and  other  expenses,  would  be  in  conformity  with  its 
provisions. 

If  a  contract  with  a  surrogate  mother  is  simply  an  agreement  to  transfer 
custody  to  the  natural  father,  rather  than  an  agreement  in  connection  with  an 
adoption,  we  are  thrown  back  into  the  realm  of  the  common  law  and,  perhaps,  to 
other  Ontario  statutes.  With  respect  to  the  common  law,  as  we  have  seen,  the 
courts  have  long  held  that,  subject  to  very  few  exceptions,  parental  rights  and 
responsibilities  are  inalienable  and  incapable  of  transfer  as  a  matter  of  contract. 
With  respect  to  legislation,  except  in  the  context  of  a  separation  agreement,  and 
except  for  the  provisions  of  section  20(3)  and  (4)  of  the  Children 's  Law  Reform 
Act,  no  statute  seems  to  contemplate  or  sanction  the  consensual  transfer  of 
parental  rights  and  responsibilities  by  individuals.264  And,  even  in  respect  of 
separation  agreements  and  section  20(3)  and  (4),  any  arrangement  concerning 
custody  may  be  disregarded  by  a  court  where  it  is  in  the  best  interests  of  the  child 
to  do  so.  Moreover,  in  none  of  these  cases  can  the  agreement  of  the  parties  alter 
the  fact  of  parentage265  nor  the  statutory  financial  support  obligations  that  arise 
as  a  result.266 

While  a  surrogate  motherhood  agreement  may  not  be  enforced  as  a  matter  of 
contract  law,  the  existing  legal  regime  does  not  make  it  completely  impossible  to 


264  But  see  Children's  Law  Reform  Act,  supra,  note  126,  s.  62,  which  deals  with  the 
appointment  by  will  of  a  person  to  have  custody  of  a  child  after  the  death  of  the 
appointor. 

265  See  ibid.,  s.  1(1),  discussed  supra,  this  sec. 

266  See  Family  Law  Reform  Act,  supra,  note  127,  s.  16,  discussed  supra,  this  sec. 
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give  effect  to  the  wishes  of  the  parties  to  such  an  agreement.  There  are 
procedures  by  which  a  child,  born  or  about  to  be  born  to  a  surrogate  mother, 
might  be  "naturalized"  in  the  care  and  custody  of  the  prospective  social  parents, 
at  least  where  the  social  father  is  also  the  biological  father.  The  focus  of  attention 
here  is  not  on  the  validity  or  enforceability  of  a  surrogate  motherhood  agreement, 
but  on  the  steps  that  may  be  taken  today  where  a  child  is  born  or  about  to  be  born 
and  the  surrogate  mother  is  willing  to  transfer  the  child. 

Leaving  aside  the  matter  of  birth  registration,  the  first  stage  in  regularizing 
the  status  of  the  child  vis-a-vis  the  social  parents  would  be  for  the  social  father  — 
who,  for  our  purposes,  is  the  biological  father  as  well  —  to  obtain  a  declaratory 
order  of  paternity  and  a  custody  order  under  the  Children 's  Law  Reform  Act, 
having  first  obtained  the  agreement  of  the  surrogate  mother  not  to  contest  the 
orders.267 


After  having  concluded  these  processes,  step-parent  adoption  proceedings 
would  be  commenced  by  the  natural  father's  spouse,  with  a  consent  filed  by  the 
surrogate  mother,  unless  an  order  dispensing  with  consent  has  been  obtained.268 


267  See  Parts  II  and  III  of  the  Children's  Law  Reform  Act,  supra,  note  126,  concerning 
paternity  and  custody,  respectively.  Of  course,  as  we  have  seen,  no  custody  order  is  final. 

268  wjtn  reSpect  to  dispensing  with  consent,  see  Child  Welfare  Act,  supra,  note  58,  s.  69(7) 
and  (8),  and  Child  and  Family  Services  Act,  1984,  supra,  note  58,  s.  132. 

It  should  be  noted  that,  under  Part  III  of  the  Child  Welfare  Act,  supra,  note  58, 
step-parent  adoptions  are  given  very  different  treatment  than  stranger  adoptions.  Many  of 
the  controls  that  are  imposed  to  ensure  that  the  placement,  and  later  the  adoption,  of  the 
child  are  in  his  or  her  best  interests  do  not  apply  to  a  step-parent  adoption.  The  basic 
statutory  scheme  in  respect  of  stranger  adoptions  is  to  provide  that  placement  for  the 
purpose  of  adoption  may  be  effected  only  by  an  adoption  agency  or  a  person  licensed  to 
place  a  child.  In  the  case  of  a  private  adoption  agency  or  a  licensed  person,  the  approval 
of  the  Director  of  Child  Welfare  must  be  obtained,  after  a  homestudy  has  been  made  by  a 
qualified  person.  Neither  prior  approval  nor  a  prior  homestudy  is  required  for  the 
placement  of  a  child  with  the  spouse  of  a  parent  of  the  child.  {Ibid.,  s.  65(3),  (4)(a),  and 
(6).  See,  also,  ibid.,  ss.  73  and  74.)  There  is  no  requirement  of  a  probationary  period  of 
residence  before  which  an  application  for  an  adoption  order  can  be  made:  ibid.,  s. 
75(1  )(a)  and  (5).  The  parents  may  apply  immediately  to  the  Provincial  Court  (Family 
Division)  where  they  reside.  However,  while  a  report  on  the  "adjustment  of  the  child  in 
the  home  of  the  applicant"  is  normally  not  required,  the  court  may  direct  that  such  a 
report  be  prepared:  ibid.,  s.  75(4)  and  (5). 

While  the  procedure  governing  step-parent  adoption  has  been  simplified  in  an  effort 
to  ease  adoption,  the  basic  practice  remains  unaltered,  except  where  particular  circum- 
stances warrant  otherwise.  Accordingly,  a  step-parent  wishing  to  adopt  the  child  of  his 
spouse  must  ensure  that  the  requisite  consents  are  obtained  properly,  or  persuade  the 
court  to  dispense  with  them.  The  hearing  of  the  application  for  the  adoption  order  is 
governed  by  the  same  procedure.  Most  importantly,  before  an  adoption  order  is  made,  the 
court  must  be  satisfied  that  the  order  will  be  in  the  best  interests  of  the  child.  (See  ibid. , 
ss.  69  et  seq.) 

With  respect  to  step-parent  adoptions  under  the  new  Child  and  Family  Services  Act, 
1984,  supra,  note  58,  see,  for  example,  s.  135  (esp.  s.  135(8)),  s.  140(2)(c),  s.  143  (esp. 
s.  143(6)),  and  s.  146. 
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However,  a  myriad  of  risks  and  problems  abound  with  respect  to  how  the 
social  parents  obtain  legal  custody  of  the  surrogate  mother's  child.  Critical  here 
is  the  cooperation  of  the  surrogate  mother;  otherwise,  court  intervention  is 
inevitable,  with  its  attendant  uncertainty. 

At  the  birth  registration  stage,  where  the  surrogate  mother  is  single  or  where 
she  is  married  but  was  living  separate  and  apart  from  her  husband  at  conception, 
it  would  be  possible  to  have  the  particulars  and  surname  of  the  natural  father 
registered  under  the  Vital  Statistics  Act.  However,  the  Act  requires  a  formal 
"request"  by  both  the  mother  and  the  father.269  Moreover,  we  understand  that,  in 
practice,  the  Registrar  General  requires  the  mother  to  have  been  living  separate 
and  apart  from  her  husband  for  at  least  one  year.  While  it  is  difficult  to  see  how 
this  gloss  on  section  6(5) (a)  of  the  Act  is  warranted,  the  practice  would  certainly 
restrict  the  utility  of  this  provision  in  the  context  of  surrogate  motherhood. 

In  order  to  expedite  proceedings  at  the  paternity  order  and  custody  order 
stages,  consents  would  also  have  to  be  sought  from  the  surrogate  mother  and,  if 
she  is  married,  an  affidavit  would  have  to  be  obtained  from  her  husband, 
affirming  that  he  has  had  no  sexual  relations  with  his  wife  for  a  stipulated  period 
before  and  after  the  insemination.  Consents  to  a  custody  order  would  also  be 
sought  from  the  natural  father  and  his  wife.  Again,  cooperation  is  essential  to 
avoid  problems.270  The  same  applies  in  the  case  of  an  adoption  by  the  father's 
wife. 

Even  though,  in  some  cases,  the  court  may  dispense  with  consent,  it  hardly 
needs  emphasizing  that  the  route  just  described  is  highly  circuitous,  even  if  the 
outcome  were  always  predictable  and  always  a  manifestation  of  the  expectations 
and  wishes  of  all  the  parties.  One  needs  only  to  envisage  a  change  of  mind  by  the 
surrogate  mother  just  prior  to  the  final  stage.  She  might  do  so  either  because  she 
now  wishes  custody  of  the  child  or  because  she  has  not  been  paid  by  the  social 
parents  and  believes,  probably  rightly,  that  she  cannot  obtain  redress  in  the 
courts. 

The  surrogate  mother's  unwillingness  to  cooperate  could  lead  to  protracted 
proceedings  respecting  custody  of  the  child.  The  result  of  such  proceedings 
would  by  no  means  be  easily  predictable,  even  leaving  aside  the  fact  that  no 
custody  order  is  final.  More  importantly,  however,  any  dispute  concerning  the 
child  could  be  extremely  disruptive  to  whichever  family  obtains  custody  and, 
therefore,  could  detrimentally  affect  the  environment  in  which  the  child  is 
placed.  In  addition,  even  where  the  social  parents  gain  custody,  we  have  seen  that 
the  outcome  still  would  not  meet  the  expectations  of  these  persons:  the  surrogate 
mother  would  remain  a  parent  of  the  child  and  would  continue  to  be  under  a 
statutory  obligation  to  support  the  child.  Indeed,  the  status  of  parent  and  the 


269  Vital  Statistics  Act,  supra,  note  125,  s.  6(5)  and  (8). 

270  It  should  be  noted  that  s.  69(1)  of  the  Children's  Law  Reform  Act,  supra,  note  126, 
provides  that,  "[u]pon  the  consent  of  the  parties  in  an  application  under  [Part  III],  the 
court  may  make  any  order  that  the  court  is  otherwise  empowered  to  make  by  [Part  III], 
subject  to  the  duty  of  the  court  to  have  regard  to  the  best  interests  of  the  child". 
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attendant  financial  obligation  would  remain  unaffected  even  if  there  were  no  legal 
impediments  to  the  transfer  of  custody  as  such  under  a  surrogate  motherhood 
arrangement. 

9.  CONCLUSION:  THE  CASE  FOR  REFORM 

In  this  chapter,  the  Commission  has  set  forth  the  extent  to  which  the 
common  law,  existing  statutory  and  regulatory  provisions,  and  professional  rules 
of  conduct  may  bear  on  the  use  and  consequences  of  the  new  reproductive 
technologies  in  Ontario.  At  the  outset,  we  cautioned  that  the  "law"  in  this  area 
is,  in  a  sense,  astigmatic  —  in  the  main,  ignoring  or  inadvertently  applying  to  the 
various  legal  issues  arising  from  the  growth  of  artificial  conception  services. 
While  the  relatively  recent  advent  of  these  services  goes  some  distance  to  explain 
the  present  state  of  affairs,  the  novelty  of  at  least  some  of  the  procedures  is 
rapidly  diminishing.  As  a  consequence,  hitherto  reasonable  explanations  for  the 
dearth  of  law  in  the  area  of  artificial  conception  are  beginning  to  wear  thin. 

The  Commission  is  quite  aware,  as  we  said  in  the  Introduction  to  this 
chapter,  that  the  fact  that  legislation  does  not  speak  directly  to  a  certain  matter  is 
not,  in  itself,  a  damning  criticism  necessitating  immediate  remedial  action. 
Silence  may  well  reflect  continuing,  deep-seated  controversy,  so  that  there  may 
be  a  justifiable  wish  to  permit  the  law  to  develop  without  legislative  fetters.  Even 
inadvertent  solutions  may  be  equitable  responses  —  a  manifestation  of  the 
capacity  of  the  legal  regime,  created  to  deal  with  one  set  of  circumstances,  to 
grow  and  flourish  in  a  new  milieu. 

On  the  other  hand,  the  Commission  is  acutely  conscious  of  the  pervasive 
notion  in  many  circles  that  the  dictates  of  medical  science,  when  followed  to  their 
logical  extremes,  will  lead  inexorably  to  horrors  hitherto  characterized  as  fantasy 
or  science  fiction.  The  spectre  of  cloning,  wholly  "test  tube"  babies,  genetic 
engineering  and  manipulation  —  these  and  other  fears  frequently  feed  the  view 
that  the  only  proper  response  of  the  law  in  this  area  is  prohibition  and 
criminalization. 

While,  like  others,  we  are  seriously  concerned  about  the  nature  and 
implications  of  certain  types  of  medical  and  other  related  research  and  experi- 
mentation, we  do  not  subscribe  to  this  rather  cataclysmic,  certainly  pessimistic, 
view.  The  automatic  invocation  of  "logical  extremes"  and  "worst  case  sce- 
narios" is  not,  of  course,  unique  to  the  present  context.  But,  as  a  precept  for 
action,  these  arguments  must  be  viewed  with  extreme  caution;  they  ought  not  to 
animate  the  proper  reaction  of  the  law  to  all  developments  in  the  field  of 
medicine.  Keeping  pace  with  new  and  beneficial  scientific  advances  does  not 
thereby  make  the  law  an  accomplice  with  regard  to  those  facets  of  science 
unacceptable  to  the  community.  The  law  need  not  meekly  trim  its  sails  to 
accommodate  such  unwanted  developments.  Law  and  law  reform  comprehend 
more  than  merely  wholesale  endorsement  or  outright  prohibition;  as  a  manifesta- 
tion of  the  perceived  needs  and  wishes  of  the  community,  they  can  also,  for 
example,  limit  or  actively  facilitate,  encourage,  or  discourage  certain  kinds  of 
activity  to  one  degree  or  another.  The  Commission's  reaction  to,  and  perception 
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of,  the  present  law  and  its  adequacy,  insofar  as  it  relates  to  the  new  reproductive 
technologies,  largely  mirrors  this  more  flexible  approach  to  what  we  believe  to  be 
the  proper  role  of  the  law  in  this  area. 

Some  issues  are  of  such  fundamental  importance  to  parents,  children,  and 
third  parties  that  they  no  longer  ought  to  be  left  to  the  uncertainties  and 
vicissitudes  of  evolutionary  legal  development.  Perhaps  the  most  obvious  exam- 
ple concerns  the  status  of  an  artificially  conceived  child.  Leaving  aside  the 
contentious  issue  of  surrogate  motherhood,  should  the  law  expressly  acknowledge 
the  social  reality  of  a  child  conceived  with  the  use  of  donor  gametes,  so  that  the 
social  parents  are  recognized  in  law  as  the  only  parents?  Or  should  the  gamete 
donor,  the  biological  parent,  who  is  almost  invariably,  but  not  always,  anony- 
mous, be  treated  in  law  as  a  parent,  with  all  the  rights  and  responsibilities 
attendant  upon  such  a  role?  Should  the  rules  respecting  birth  registration  further 
acknowledge  the  social  realities  and  reflect  the  intentions  and  expectations  of  all 
the  parties?  Is  society  well  served  by  legislation  that  basically  ignores  artificial 
conception  in  this  context  and  even,  occasionally,  encourages  subterfuge  and 
prompts  individuals  to  evade  the  strictures  of  the  law,  for  example,  by  registering 
children  to  suit  their  own  predilections? 

In  the  vast  majority  of  cases  involving  an  artificially  conceived  child  where 
donor  gametes  are  used,  the  child  will  have,  and  will  need  to  have,  no  legal  or 
other  connection  with  the  donor.  While  the  question  is  controversial,  and  the 
perception  of  the  best  course  to  follow  has  been  slowly  changing,  the  continued 
secrecy  respecting  the  child's  origins  and  the  anonymity  of  the  donor  are 
generally  thought  to  be  of  substantial  importance  to  the  stability  of  the  family  and 
the  welfare  of  the  child.  For  a  good  many  children,  to  be  confronted  at  some 
point  with  the  existence  of  the  donor,  or  with  the  donor  himself,  may  well  be 
highly  disruptive.  The  same  may  be  said  where  a  hitherto  unknown  donor  is 
permitted  to  demand  parental  rights  vis-a-vis  the  child. 

As  in  the  case  of  legal  status,  we  are  of  the  view  that  the  law  must  speak 
clearly  and  directly  to  other  matters  relating  to  the  place  of  artificial  conception 
in  our  society.  Our  recommendations  for  reform  with  respect  to  such  issues  as 
eligibility  for  participation  in  an  artificial  conception  programme,  the  selection 
of  gamete  donors,  and  the  nature  of,  and  access  to,  medical  records  respecting 
A.I.D.  and  I.V.F.,  are  animated  by  a  wish  to  clarify  and  reform  the  law  and  by  a 
dominant  concern  for  the  well-being  of  artificially  conceived  children. 

Perhaps  nowhere  is  this  concern  most  prominent  than  in  the  case  of 
surrogate  motherhood.  While  notions  of  "womb  leasing"  and  "baby  buying" 
instinctively  affect  our  reaction  to  this  phenomenon,  a  central  theme  in  our 
deliberations  has  been  a  sensitivity  to  the  wider  issue  relating  to  the  best  interests 
of  the  child. 

The  Commission's  review  of  written  submissions  made  to  it,  and  the 
discussions  that  took  place  at  Advisory  Board  meetings  and  elsewhere,  have 
heightened  our  awareness  of  the  strongly  held  views  expressed  by  both  opponents 
and  proponents  of  surrogate  motherhood.  While  a  resolution  of  the  issues 
involved  cannot  placate  all  members  of  the  community,  there  is  at  least  a  growing 
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consensus  that  the  indifference  of  the  present  law  ought  no  longer  to  prevail. 
Proponents  clearly  wish  to  see  the  enactment  of  express  facultative  provisions 
that  would  legitimize  and  render  enforceable  surrogate  motherhood  arrange- 
ments. Opponents  seek  outright  prohibition,  with  appropriate  sanctions,  or  at 
least  no  change  in  the  present  regime.  But  that  regime  is  frequently  an  expensive 
and  emotionally  draining  trap:  it  offers  the  potential  of  substantial  risks  and 
penalties  for  all  participants. 

It  is  not  intended  to  anticipate  here  our  subsequent  discussion  of  surrogate 
motherhood.  Suffice  it  to  state  our  opinion,  shared  by  many  persons  of  diverse 
views,  that  the  present  state  of  the  law  must  not  continue.  If  law  is,  in  part  at 
least,  a  body  of  norms  by  which  society  believes  it  ought  to  be  governed,  it 
cannot  afford  to  ignore  a  development  potentially  of  so  major  —  and  so  troubling 
—  a  proportion. 

This  last  admonition  applies  not  simply  to  surrogate  motherhood,  but,  in  the 
end,  to  all  facets  of  the  new  reproductive  technologies.  In  relation  to  these 
technologies,  the  vision  of  the  present  law  is  uncomfortably  out  of  focus;  indeed, 
it  simply  has  been  overtaken  by  events.  To  a  significant  degree,  the  existing  legal 
regime  cannot  escape  the  confines  of  the  natural  reproduction  mould.  And  the 
search  for  doctrine  that  is  even  remotely  relevant  to  the  many  serious,  complex 
questions  raised  in  the  context  of  artificial  conception  involves  arduous  and 
generally  fruitless  legal  circumnavigation  around  frequently  foreign  principles.  It 
is  this  uncertainty  in  the  legal  implications  of  various  activities  —  particularly, 
but  not  exclusively,  in  relation  to  status,  parentage,  and  surrogate  motherhood  — 
that  pervades  the  law  and  practice  relating  to  the  use  of  the  new  reproductive 
technologies.  A  broad  cross-section  of  society,  from  lawyers  to  doctors,  social 
workers,  ethicists,  and  others,  has  decried  the  absence  of  clear  legal  rules  to 
guide  the  actions  of  all  persons  participating,  or  wishing  to  participate,  in 
artificial  conception  programmes.  Accordingly,  we  believe  that  the  law  must  be 
re-examined  and  refashioned.  It  must  reflect  the  benefits  of  the  new  technologies 
and  the  reasonable  hopes  of  infertile  men  and  women,  while  at  the  same  time 
guarding  against  those  excesses  perceived  to  be  injurious  to  the  fabric  of  society. 


CHAPTER  4 


ALTERNATIVE  APPROACHES 
TO  REFORM 


1.     INTRODUCTION 

In  chapter  2  of  this  Report,  we  considered  the  incidence  and  causes  of 
infertility  and  discussed  several  typical  responses  to  this  problem.  We  explained 
that,  while  many  persons  may  find  relief  by  undergoing  what  may  be  called 
conventional  therapy,  such  as  drugs  or  surgery,  some  must  seek  other  means  if 
they  are  not  to  remain  childless.  In  the  latter  case,  the  steady  growth  and  success 
of  artificial  reproduction  technologies  have  offered  new  hope. 

Yet,  as  we  have  seen  in  chapter  3,  the  legal  regime  within  which  the  new 
reproductive  technologies  operate  is,  to  a  large  extent,  fraught  with  ambiguities 
and  obstacles.  It  will  be  recalled  that  the  present  law,  in  the  main  reflecting  a 
world  in  which  natural  reproduction  is  taken  for  granted,  responds  only 
haphazardly  to  the  new  artificial  conception  technologies.  We  need  refer  only  to 
the  uncertain  legal  status  of  artificially  conceived  children  as  an  illustration  of  the 
deficiencies  and  gaps  in  existing  law. 

Accordingly,  while  recognizing  the  continuing  tension  between  proponents 
and  opponents  of  the  recent  advances  in  medical  science  that  are  the  subject 
matter  of  this  Report,  the  Commission  has  come  to  the  conclusion  that  the  law 
can  no  longer  afford  to  turn  a  blind  eye  to  artificial  reproduction.  Uncertainty  in 
the  law  would,  alone,  be  sufficient  to  prod  us  into  action.  Since  a  substantial,  and 
growing,  number  of  persons  now  turn  to  artificial  conception  to  relieve  frustra- 
tions associated  with  childlessness,  the  law  cannot  simply  ignore  them:  to  do  so 
would  be  to  perpetuate  the  legal  void  respecting  their  activities  and  the  conse- 
quences of  these  activities.  And,  most  importantly,  we  see  the  present  state  of 
affairs  as  manifestly  unfair  to  the  resulting  children.  Surely  they  ought  not  to 
bear  the  burden  placed  on  them  by  a  seemingly  indifferent  legal  system. 

But,  having  outlined  the  deficiencies  in  that  system,  and  before  we  offer  our 
recommendations  for  reform,  it  is  essential  that  we  consider,  from  a  conceptual 
standpoint,  the  basic  alternative  approaches  to  reform  in  the  area  of  artificial 
conception.  To  decry  the  present  state  of  the  law  vis-a-vis  the  new  reproductive 
technologies  is  not  an  adequate  response.  A  determination  of  the  shape  of  the 
future  legal  regime  in  respect  of  these  technologies  requires  us  to  examine 
certain  fundamental  approaches  to  law  reform  in  this  area.  Put  another  way,  we 
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must  consider  the  extent,  if  any,  to  which  the  state  can  and  should  intervene  in 
the  decision-making  of  individuals  and  in  the  consequences  of  their  decisions. 

No  doubt,  this  kind  of  conceptual,  philosophical  inquiry  ought  to  animate 
and  preface  proposals  for  reform  in  any  area  of  concern.  Yet,  it  should  be 
emphasized  that  the  subject  matter  of  this  Report  touches  upon  an  extremely 
personal,  sensitive  aspect  of  our  lives.  The  question  of  conception  alone  —  of 
introducing  a  child  into  a  family  —  leaving  aside  associated  questions  relating, 
for  example,  to  the  donation  of  gametes,  would  give  us  sufficient  reason  to  pause 
and  reflect  on  whether,  in  so  critical  an  area,  we  wish  to  see  our  privacy 
compromised  by  the  state.  And  when  we  turn  from  artificial  insemination  and  in 
vitro  fertilization  to  surrogate  motherhood,  the  broad  moral,  ethical,  and  legal 
issues  become  even  more  pronounced  and  troubling. 

The  submissions  made  to  the  Commission  illustrate  graphically  the  diver- 
gent perceptions  and  views  prevalent  in  the  community.  The  opinions  expressed 
deserve,  and  have  been  given,  very  serious  attention.  As  we  have  said,  the 
subject  matter  of  this  Report  is  highly  personal  and  controversial,  and  to 
concentrate  exclusively  on  strict  principles  of  logic,  without  due  regard  to  what 
may  be  called  the  limits  of  tolerance  of  the  community,  would  be  folly.  These 
perceived  limits,  grounded  in  part  on  certain  fundamental  fears  that  may  or  may 
not  be  well-founded,  as  well  as  on  the  practicalities  of  state  intervention,  must  all 
be  weighed  in  the  balance. 

On  the  other  hand,  we  are  constrained  to  caution  against  any  wholesale 
abandonment  of  the  view  that  the  law  may,  and  should,  act  as  a  progressive, 
normative  guide,  not  simply  a  reflection  of  present  community  standards.  When 
we  consider  state  intervention  in  the  case  of  the  new  reproductive  technologies, 
we  may  view  the  issue,  at  least  in  part,  as  a  privacy  matter.  And  when  the  law 
deals  with  matters  of  personal  privacy,  it  frequently  swings  its  pendulum  in 
favour  of  individual  interests.  This  issue  of  personal  privacy  is  critical  to  our 
study,  and  any  wish  on  the  part  of  a  segment  of  society  to  constrict  or  limit  the 
ability  of  individuals  to  choose  whatever  method  they  wish  to  bring  a  child  into 
the  family,  and  to  regularize  their  relationship  with  that  child,  must  be  balanced 
against  the  human  costs  attending  such  intervention.  The  law  may  reflect  the 
community's  level  of  tolerance;  but  it  may  also  stretch  or  fashion  it  in  the 
interests  of  a  worthy  goal. 

For  the  purpose  of  our  conceptual  analysis  in  this  chapter,  we  shall 
differentiate  between  two  fundamental  approaches  to  reform,  representing  the 
two  extreme  points  on  what  is  clearly  a  continuum.  One  basic  approach  we  shall 
term  the  "private  ordering"  approach,  where  the  legal  regime  is  designed  to  give 
effect  to  the  intentions  of  the  parties.  The  other  basic  approach  we  shall  call  the 
"state  regulation"  approach,  where  the  free  choice  of  the  parties  does  not 
determine  what  they  may  do  or  the  consequences  of  their  actions,  but  where  the 
state  actively  intervenes  to  set  mandatory  normative  standards  of  conduct.  With 
the  latter  approach,  there  are  certain  ancillary  matters  that  must  be  addressed. 
For  example,  how  should  the  state  attempt  to  persuade  people  to  comply  with  the 
rules  of  behaviour  to  which  adherence  is  deemed  essential? 
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It  bears  mentioning  here  that  the  so-called  private  ordering  model  — 
exemplified,  for  example,  in  the  case  of  one's  choice  to  conceive  children  by 
natural  reproduction  —  does  not  necessarily  eschew  legislative  initiatives. 
Statutory  provisions  may  indeed  be  required  to  give  effect  to,  or  preclude 
interference  with,  the  wishes  of  individuals.  This  type  of  legislation  differs  from 
that  contemplated  by  the  state  intervention  approach  in  its  essentially  facultative 
animus:  it  does  not,  in  effect,  tell  people  what  to  do  or  not  to  do,  but  serves  to 
facilitate  their  activities  where  necessary. 


We  also  wish  to  note  that  the  two  basic  approaches  set  forth  in  this  chapter 
represent  conceptual  paradigms  of  how  the  law  might  deal  with  reproductive 
choices  and  their  consequences.  Accordingly,  they  each  provide  a  theoretical 
model  against  which  we  may  measure  the  kind  of  legal  regime  that  ought  to 
govern  our  conduct.  However,  a  consideration  of  these  general  approaches  is  but 
one  stage  in  the  development  of  our  proposals  for  reform:  it  is  necessary  to 
determine  whether  this  macroscopic  approach  to  law  reform  —  where  all  aspects 
of  the  subject  matter  are  governed  by  the  same  broad  conceptual  approach  —  is 
appropriate  in  the  context  of  artificial  conception.  Indeed,  it  may  become  clear 
that  the  special  characteristics  of  the  various  artificial  reproduction  technologies, 
or  certain  facets  of  these  technologies,  must  be  dealt  with  differently.  In  other 
words,  the  legal  regime  governing  such  matters  need  not  necessarily  be  uniform 
and  all-embracing;  rather,  a  more  flexible  approach,  sensitive  to  the  require- 
ments of  different  aspects  of  the  problem  in  different  ways,  may  be  desirable. 
Such  a  hybrid  approach  may,  then,  marry  aspects  of  the  private  ordering  and 
state  regulation  approaches,  and  even  leave  room  for  common  law  evolution  and 
for  the  development  of  normative  guidelines  outside  the  Legislature. 


2.     THE  "PRIVATE  ORDERING"  APPROACH 


As  we  have  indicated,  the  private  ordering  approach  envisages  a  basically 
facultative,  nonjudgmental  legal  regime,  where,  either  actively  or  passively,  the 
law  permits  people  to  arrange  their  affairs  as  they  see  fit.  Having  regard  to  the 
fact  that  the  subject  matter  of  this  Report  concerns  the  introduction  of  a  child  into 
the  family  —  and,  therefore,  raises  the  question  whether  there  should  be  any 
interference  with  the  decision  to  have  recourse  to  artificial  conception  —  it  is 
appropriate  that  we  look  to  natural  reproduction  as  a  manifestation  of  a  laissez- 
faire  private  ordering  approach  largely  unaffected  by  restrictive  or  prohibitory 
state  intervention. 


It  is  a  basic  legal  postulate  in  Canada  that  the  state  does  not  intervene  in  the 
decisions  of  adults  to  conceive  children  by  natural  means.  Society  tolerates  the 
risk  that  "unsuitable"  persons  may  conceive  children  by  such  means,  and  does 
not  invoke  a  "best  interests  of  the  child"  principle  to  prevent  or  limit  natural 
reproduction.  The  law  does  not  prescribe  who  may  be  a  parent  or  by  whom  a 
woman  may  choose  to  become  pregnant.   In  other  words,   with  respect  to 


108 


conception,  the  legal  model  of  natural  reproduction  centres  upon  private  decision- 
making and  state  non-intervention.1 

Even  when  we  move  beyond  the  strict  confines  of  conception,  and  deal  with 
the  raising  of  children,  the  law  does  little  to  interfere  with  the  decisions  of 
individuals.  Child  welfare  legislation  does,  of  course,  mandate  state  intervention 
where  there  has  been  a  judicial  determination  that  a  child  is  "in  need  of 
protection".2  However,  such  legislation  does  not  establish  general  norms  or 
standards  by  which  to  measure  and  monitor  the  ordinary  parental  activities  of  all 
members  of  society.  Rather,  in  section  19(l)(b)  of  the  Child  Welfare  Act,  "child 
in  need  of  protection"  is  defined  in  terms  of  what  may  be  called  specific  kinds  of 
wrongful  behaviour;  it  applies  only  on  an  ad  hoc  basis  in  respect  of  particular 
children  who,  in  the  court's  opinion,  need  special  protection. 

Similarly,  as  we  have  seen,3  courts  may  review  parental  arrangements 
respecting  child  custody  in  separation  agreements  and  may  always  hear  applica- 
tions for  the  custody  of  children,  at  which  time  the  courts  are  required  to 
consider  the  best  interests  of  the  children  as  paramount.4  Courts  intervene, 
however,  only  where  family  ties  break  down  in  some  manner  —  for  example, 
during  divorce  proceedings  —  and  then  only  at  the  initiative  of  an  aggrieved 
party.  Before  then,  parents  who  may,  in  fact,  be  unsuited  to  raise  children  retain 
custody  or  have  rights  of  access  through  implicit  or  express  consent. 

In  principle,  parental  rights  run  in  tandem  with  parental  responsibilities, 
and  parents  are  both  entitled  and  bound  to  take  charge  of  their  children,  unless 
courts  are  moved  to  act  in  order  to  limit  or  sever  the  link.  Courts  are  not  required 
to  be  called  upon  to  recognize  natural  parentage;  they  intervene  to  resolve 
paternity  disputes  only  in  the  event  of  disagreement. 
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Society  does,  however,  attempt  to  reduce  the  opportunities  for  some  persons  to  conceive 
children.  For  example,  young  persons,  and  especially  females,  have  been  discouraged 
from  engaging  in  sexual  relations.  In  addition,  laws  have  been  passed  protecting  young 
persons  from  exploitation.  Finally,  statutory  provisions  establishing  a  minimum  age  of 
marriage  may  reflect,  at  least  in  part,  society's  notion  concerning  the  age  at  which 
persons  could  reasonably  be  expected  to  shoulder  the  burdens  of  parenthood. 

See  Part  II  of  the  Child  Welfare  Act,  R.S.O.  1980,  c.  66,  s.  30.  There  are  dicta  to  the 
effect  that  even  an  unborn  child  may  be  a  child  in  need  of  protection  for  the  purpose  of 
the  present  Act:  see  Re  Children 's  Aid  Society  for  the  District  ofKenora  andJ.L.  (1981), 
134  D.L.R.  (3d)  249  (Ont.  Prov.  Ct.  (F.D.)),  cited  with  approval  in  Re  Superintendent  of 
Family  and  Child  Service  and  McDonald  (1982),  37  B.C.L.R.  32,  135  D.L.R.  (3d)  330 
(S.C.). 

See,  also,  Part  III  of  the  new  Child  and  Family  Services  Act,  1984,  S.O.  1984,  c. 
55.  During  the  final  editing  of  this  Report,  the  Child  and  Family  Services  Act,  1984,  was 
enacted,  to  come  into  force  on  a  day  to  be  named  by  proclamation  of  the  Lieutenant 
Governor.  While  the  Report  will  continue  to  refer  to  the  Child  Welfare  Act,  reference 
will  also  be  made  to  the  Child  and  Family  Services  Act,  1984. 

See  supra,  ch.  3,  sec.  8. 

With  respect  to  how  the  best  interests  of  a  child  are  determined,  see  Children's  Law 
Reform  Act,  R.S.O.  1980,  c.  68,  s.  24(2),  enacted  by  S.O.  1982,  c.  20,  s.  1,  in  part. 
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Further,  while  courts  may  intervene  to  terminate  parental  rights,  those 
rights  arise  spontaneously,  generally  —  although,  as  we  have  seen,  not  univer- 
sally —  evidenced  by  birth  registration.5  The  principle  remains,  then,  that  no 
special  act  of  legal  recognition  is  required  to  acknowledge  the  link  between 
parents  and  children  of  natural  reproduction.  The  legal  link  arises  by  the  very 
fact  of  birth,  and  demands  no  act  of  public  recognition  to  continue. 

The  above  discussion  of  natural  reproduction  is  not  intended  to  illustrate  the 
operation  of  a  pure  private  ordering  system.  However,  natural  reproduction 
comes  very  close  to  such  a  system  insofar  as  the  decision  to  conceive  a  child  is 
concerned.  How  would  such  an  approach  operate  in  the  context  of  the  new 
artificial  conception  technologies?  A  few  salient  examples  should  suffice  to  give 
the  flavour  of  such  a  legal  regime. 

With  respect  to  recourse  to  the  new  technologies,  there  might  be  no 
impediment  placed  on  the  right  of  any  person  to  perform  artificial  insemination 
on  herself  or  on  anyone  else.  Performance  of  any  required  procedure  would  not 
have  to  be  done  by  or  under  the  supervision  or  direction  of  a  physician. 
Moreover,  unlike  the  case  of  adoption  —  which,  as  we  shall  see  below,  conforms 
to  the  state  intervention  approach  —  there  would  be  no  vetting  of  prospective 
participants  in  an  artificial  conception  programme.  "Suitability  for  parenthood" 
would  be  no  more  relevant  in  the  artificial  conception  milieu  than  it  generally  is 
now  in  respect  of  natural  reproduction. 

Under  a  pure  private  ordering  approach,  prospective  parents  might  be  able 
to  choose  gamete  donors  at  will,  without  having  them  screened  beforehand. 
However,  the  absence  of  mandatory  pre-screening  would  not  remove  the  potential 
for  civil  liability  where,  for  example,  a  donor  negligently  withheld,  or  a  doctor 
negligently  failed  to  discover,  vital  health  information  that,  if  known,  would  have 
precluded  the  use  of  the  donor's  gametes. 

The  private  ordering  model  would  conceivably  permit  a  gamete  donor  to 
contract  for  the  sale  of  sperm  or  ova  on  condition  that  he  or  she  would  bear  no 
legal  relation  to  any  child  resulting  from  the  use  of  such  gametes.  Accordingly, 
no  parental  responsibilities,  such  as  for  support  or  maintenance,  would  ensue, 
and  no  rights  of  inheritance  would  arise  from  any  relationship  between  the  donor 
and  the  child. 

Finally,  artificially  conceived  children  would  be  placed  and  named  in 
accordance  with  private  agreements.  Mandatory  birth  registration  requirements 
would  be  eschewed  in  favour  of  such  agreements. 

The  private  ordering  model  may  conform  to  a  spreading  philosophy  of  non- 
regulation  and  deregulation  of  health  care.  Some  have  argued  that  public  agencies 
have  become  more  involved  than  is  desirable  in  the  regulation  of  how  individuals 
meet  their  own  perceptions  of  their  needs,  including  the  needs  of  family  units.6 


5  See  supra,  ch.  3,  sec.  5(a). 

6  Expressions  of  this  view  appear  in  Ontario,  Ministry  of  Community  and  Social  Services, 
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Influential  advocates  have  come  to  urge  minimal  public  paternalism  and  greater 
respect  for  individual  choice.7  They  are  critical  of  the  degree  of  both  public 
agency  and  judicial  monitoring  now  undertaken  of  parental  choices  affecting 
children,  where  the  state  invokes  its  parens  patriae  power  to  supersede  private 
parental  ordering.  It  is  urged  by  some  that  public  limits  to  private  initiative 
should  be  set  only  where  harm  to  the  vulnerable  can  be  clearly  shown.  Children 
are  vulnerable  in  this  sense,  but  the  argument  for  protection  by  preventing,  for 
example,  the  means  of  their  conception  may  seem  to  intervene  in  private  choice 
at  too  general  and  abstract,  and  too  personal,  a  level. 

The  relevance  or  desirability  of  the  private  ordering  model  as  the  appropri- 
ate model  for  artificial  reproduction  is  perhaps  reinforced  by  the  fact  that 
surgical  repair  of  a  woman's  fallopian  tubes  is  now  undertaken  at  public  expense 
without  physicians  or  others  asking  whether  she  is  married,  is  suited  for 
motherhood  or,  for  instance,  has  a  history  of  child  abuse.  The  belief  that  she 
ought  to  fall  under  special  public  scrutiny  because  she  is  seeking  medical 
assistance  to  conceive  a  child  does  not  appear  to  have  been  accepted  in  our 
society.  Since  I.V.F.  offers,  in  effect,  an  artificial  fallopian  tube,  recourse  to  this 
technology  may  be  essentially  no  different  than  is  recourse  to  reconstructive 
surgery;  arguably,  therefore,  I.V.F.  should  remain  within  the  sphere  of  private 
decision  making.8  The  same  argument  respecting  the  appropriateness  of  the 
private  ordering  model  could  apply,  for  example,  to  the  use  of  "fertility  pills", 
where,  again,  no  questions  are  asked  concerning  the  recipient's  "suitability  for 
parenthood". 


3.     THE  "STATE  REGULATION"  APPROACH 

(a)   General 

As  a  conceptual  matter,  the  laissez-faire  private  ordering  approach  that 
would  respect  and  accommodate  the  intentions  of  individuals  may  be  contrasted 
with  what  we  have  called  the  state  regulation  approach,  where  the  law  attempts  to 
protect  and  further  perceived  public  values  and,  to  this  end,  limits  individual 
choice.  This  is  not  to  suggest,  of  course,  that  the  state  regulation  approach  is 
necessarily  antithetical  to  the  wishes  of  specific  persons.  Clearly,  a  law  that 
makes  manifest  a  particular  social  value  may  well  conform  completely  to  the 
philosophy  of  a  particular  individual  and,  therefore,  may  permit  such  a  person  to 
engage  in  the  type  of  activity  consistent  with  that  philosophy.  However,  the  state 
regulation  approach  does  not  begin  with  the  premise  that  the  wishes  of  individu- 
als ought  to  be  facilitated  in  all  respects  and  that  the  law  should  serve  this 
enabling  function  alone.  Rather,  it  postulates  a  legal  regime  in  which  normative 
standards  are  declared  at  the  outset,  so  that  their  conformity  with  private 


The  Children's  Act:  A  Consultation  Paper  (1982)  (hereinafter  referred  to  as  "Consulta- 
tion Paper"). 

7  See  Goldstein  et  ai,  Before  the  Best  Interests  of  the  Child  (1979). 

8  See  Dickens,  "In  Vitro  Fertilization  —  Legal  and  Ethical  Issues"  (1984),  61  U.  Toronto 
Med.  J.  70,  at  70-71. 
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expectations  is,  in  one  sense,  purely  fortuitous.  On  a  conceptual  plane,  it  may  be 
said  that  the  sanctity  of  perceived  public  values  is  favoured  over  the  private 
wishes  of  individual  members  of  society. 

(b)  Adoption  law  in  Ontario: 

A  MODEL  OF  STATE  REGULATION 

The  law  of  adoption9  represents  a  clear  illustration  of  the  state  regulation 
approach  and,  therefore,  may  serve  as  a  model  when  determining  the  nature  of 
any  new  legal  regime  dealing  with  artificial  conception.  For  example,  this  model 
could  well  be  most  significant  in  the  context  of  our  proposals  for  reform 
respecting  surrogate  motherhood. 

Adoption  —  the  taking  in  of  a  stranger  as  a  child  of  one's  own  family  —  has 
become  almost  the  diametric  reverse  of  the  natural  reproduction  model.  Adults 
can  claim  no  right  to  adopt,  although  they  may  claim  a  right  to  be  considered  as 
potential  adoptive  parents  upon  grounds  of  equality  with  other  applicants, 
measured  by  reference  to  the  "best  interests  of  the  child"  involved.10  Moreover, 
with  the  current  scarcity  of  infants  available  for  adoption,  the  guidelines 
governing  adoption  have,  in  effect,  become  more  rigorous.  Standards  of  eligibil- 
ity for  adopting  a  child  may,  however,  be  different  for  hard-to-place  children, 
such  as  physically  or  mentally  handicapped,  emotionally  disturbed,  ethnic 
minority,  racially  mixed,  and  older  children. 

But,  by  whatever  measure  standards  may  be  set,  the  underlying  principle  is 
that  an  adult  must  be  favourably  assessed  according  to  publicly  defensible,  but 
demanding,  tests  as  a  condition  of  eligibility  to  adopt  a  child.  Further,  adoption 
usually  involves  a  children's  aid  society  or  the  provincial  Director  of  Child 
Welfare.11  It  is  completed  before  a  court,  which  confirms  the  adherence  to 
normative  standards,  and  which  finally  approves  the  permanent  location  of  an 


9   See  Part  III  of  the  Child  Welfare  Act,  supra,  note  2,  and  Part  VII  of  the  new  Child  and 
Family  Services  Act,  1984,  supra,  note  2. 

10  Section  76(b)  of  the  Child  Welfare  Act,  supra,  note  2,  provides  that,  before  making  an 
adoption  order,  the  court  must  be  satisfied  that  "the  order  will  be  in  the  best  interests  of 
the  child".  The  definition  of  the  phrase  "best  interests  of  the  child"  appears  in  s.  l(l)(b). 

The  new  Child  and  Family  Services  Act,  1984,  supra,  note  2,  provides  in  s.  1(a) 
that  one  of  the  purposes  of  the  Act  is,  "as  a  paramount  objective,  to  promote  the  best 
interests,  protection  and  well-being  of  children".  Section  130(2)  sets  out  several  matters 
that  are  to  be  taken  into  consideration  where  a  person  is  directed  in  Part  VII  of  the  Act 
(relating  to  adoption)  to  make  an  order  or  determination  in  the  best  interests  of  a  child. 
For  some  background  to  this  portion  of  the  new  Act,  see  Consultation  Paper,  supra,  note 
6,  at  14M2. 

11  But  see  s.  135(3)  and  (5)  in  the  new  Child  and  Family  Services  Act,  1984,  supra,  note  2: 

135. -(3)    No  licensee  except  a  licensee  exempted  under  subsection  (5)  shall, 

(a)  place  a  child  with  another  person  for  adoption;  or 

(b)  take,  send  or  attempt  to  take  or  send  a  child  who  is  a  resident  of  Ontario 
out  of  Ontario  to  be  placed  for  adoption, 
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individual  child  in  a  particular  home  only  after  the  child's  interim  placement 
there  has  proven  satisfactory. 

The  adoption  procedure  in  Ontario  involves  an  initial  assessment  of  appli- 
cants assessed  according  to  criteria  such  as  age,  health,  marital  status  and 
history,  family  structure  and  stability,  employment  status  and,  for  instance, 
income  level.  These  criteria  have  the  effect  of  eliminating  a  number  of  applicants 
from  further  consideration.  As  we  have  seen,  this  may  be  problematic,  since 
elimination  on  the  basis  of  certain  of  the  criteria  applied  at  this  stage  may  appear 
to  be  inconsistent  with  the  Canadian  Charter  of  Rights  and  Freedoms12  and  the 
Ontario  Human  Rights  Code,  1981. u 

Agencies  responsible  for  child  placement  are  strict,  however,  in  seeking  to 
locate  children  in  the  homes  of  adults  coming  as  close  as  possible  to  the 
perceived  ideal  for  an  individual  child.  Thus,  insofar  as  a  newborn  child  is 
concerned,  applicants  in  their  mid-  or  late-twenties  may  reasonably  be  favoured 
over  those  of  more  advanced  years,  whereas  older  persons  may  be  appropriate, 
for  instance,  for  an  emotionally  disturbed  teenage  child.  Arguably,  this  essen- 
tially is  not  so  much  discrimination  against  applicants  on  the  ground  of  age,  as 
selection  of  applicants  in  accordance  with  the  child's  best  interests. 


without  first  notifying  a  Director  of  the  proposed  placement. 

(5)   A  Director  may  designate  a  licensee  that  is  an  agency  as  exempt  from  the 
requirements  of  [subsection  (3)]. 

12  Canadian  Charter  of  Rights  and  Freedoms,  being  Part  I  of  the  Constitution  Act,  1982, 
which  is  schedule  B  of  the  Canada  Act  1982,  c.  11  (U.K.).  See  supra,  ch.  3,  sec.  3(b). 

13  Human  Rights  Code,  1981,  S.O.  1981,  c.  53.  Under  the  new  Child  and  Family  Services 
Act,  1984,  supra,  note  2,  s.  140(4),  an  application  for  adoption  may  only  be  made  by 
"one  individual"  or  "jointly,  by  two  individuals  who  are  spouses  of  one  another".  The 
Explanatory  Note  accompanying  the  Bill  (Bill  77)  stated,  in  part,  that  "[s]ingle,  divorced 
and  widowed  persons  and  couples  who  live  together  in  a  conjugal  relationship  are  placed 
on  the  same  footing,  with  respect  to  adoption,  as  married  couples".  Section  130(l)(d)  of 
the  new  legislation  provides  that  "  'spouse'  has  the  same  meaning  as  in  Parts  I  and  II  of 
the  Human  Rights  Code,  1981".  Section  9(j)  of  the  Code  defines  "spouse"  to  mean  "the 
person  to  whom  a  person  of  the  opposite  sex  is  married  or  with  whom  the  person  is  living 
in  a  conjugal  relationship  outside  marriage". 

By  way  of  contrast,  under  the  Child  Welfare  Act  a  court  cannot  make  an  adoption 
order  in  favour  of  an  unmarried,  widowed,  or  divorced  person  "unless  the  court  is 
satisfied  that  there  are  special  circumstances  that  justify  the  making  of  the  order",  and  a 
joint  application  for  adoption  may  be  made  only  by  a  "husband  and  wife":  Child  Welfare 
Act,  supra,  note  2,  s.  74(1  )(b)  and  (4),  respectively.  Under  neither  piece  of  legislation 
may  a  joint  application  be  made  by  a  lesbian  or  homosexual  couple. 

With  respect  to  applications  by  minors,  both  the  Child  Welfare  Act  and  the  Child 
and  Family  Services  Act,  1984,  preclude  the  court  from  making  an  adoption  order  in  their 
favour  unless  there  are  "special  circumstances"  that  justify  the  making  of  the  order: 
Child  Welfare  Act,  s.  74(1  )(a),  and  Child  and  Family  Services  Act,  1984,  s.  141. 
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Secondary  screening  consists  in  a  homestudy14  designed  to  anticipate  the 
physical,  material,  emotional,  and  psychological  environment  into  which  a  child 
might  be  placed.15  This  may  include  detailed  scrutiny  to  make  assessments  of  the 
applicants'  personalities  and  distinctive  characteristics,  their  motives  in  seeking  a 
child  to  adopt,  their  personal  tolerance  and  compatibility,  and  their  social 
congeniality.  Philosophical,  religious,  and,  for  example,  educational  and  child- 
rearing  convictions  are  taken  into  account,  along  perhaps  with  the  applicants' 
own  childhood  experiences  that  may  condition  their  expectations  of  behaviour 
and  their  acquired  child-rearing  models. 

Such  intimate  scrutiny  is  not  overtly  designed  to  identify  eliminating  data, 
and  some  degree  of  unorthodoxy  may  not  be  accorded  a  negative  weight. 
Nevertheless,  in  practice,  screening  tends  to  favour  conformists  over  non- 
conformists. Those  seeking  to  adopt  children  must  yield  personal  privacy  to  the 
inspection  and  examination  of  social  agencies  and  individual  social  workers,  and 
must  give  an  account  of  their  reasons  for  seeking  a  child,  in  order  that  the 
necessary  reports  may  be  prepared. 

After  having  considered  the  homestudy  and  other  data,16  the  local  children's 
aid  society  may  approve  the  placement  of  the  child  with  the  prospective  adoptive 
parents.  This  is  not  a  final  determination  of  the  child's  status,  however,  but 
simply  authorizes  the  child's  residence  in  the  applicants'  home  for  a  probationary 
period,  which,  ordinarily,  is  of  six  months'  duration.17  An  adoption  order  made 
by  a  court  is  dependent  upon  a  favourable  progress  report  on  the  child's 
adjustment  in  the  home,  and  the  necessary  consents  of  the  parents.18  It  is  an 
offence  to  offer  and  to  receive  money  for  the  giving  of  any  consent  for 
adoption.19 

While  most  stranger  adoptions  are  arranged  by  local  children's  aid  societies, 
a  substantial  number  are  arranged  privately.  We  now  turn  to  consider  private 
adoption,  where  considerable  state  involvement  is  also  apparent. 

Under  Part  IV  of  the  pre- 1978  Child  Welfare  Act,20  there  was  limited  state 
intervention  in  the  case  of  a  private  adoption:  only  after  a  child  was  placed  with 


14  See  R.R.O.  1980,  Reg.  96,  s.  35,  passed  under  the  Child  Welfare  Act,  supra,  note  2. 
With  respect  to  a  homestudy,  where  a  licensee  under  the  new  Child  and  Family  Services 
Act,  1984,  supra,  note  2,  is  involved,  see  s.  136(1)  of  that  Act. 

15  With  respect  to  the  homestudy,  see  Child  Welfare  Act,  supra,  note  2,  s.  65(6). 

16  R.R.O.  1980,  Reg.  96,  s.  34.  See  Child  and  Family  Services  Act,  1984,  supra,  note  2, 
ss.  134  and  135. 

17  Child  Welfare  Act,  supra,  note  2,  s.  75(1),  and  Child  and  Family  Services  Act,  1984, 
supra,  note  2,  s.  143(1). 

18  Child  Welfare  Act,  supra,  note  2,  ss.  75(4)  and  69,  respectively,  and  Child  and  Family 
Services  Act,  1984,  supra,  note  2,  ss.  143(5)  and  131,  respectively. 

19  Child  Welfare  Act,  supra,  note  2,  s.  67(l)(b),  and  Child  and  Family  Services  Act,  1984, 
supra,  note  2,  s.  159(b). 

20  R.S.O.  1970,  c.  64. 
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prospective  adoptive  parents  was  there  a  requirement  that  the  Director  of  Child 
Welfare  be  notified.21  The  local  children's  aid  society  was  then  requested  to 
conduct  a  homestudy  and  submit  a  report  to  the  Director  regarding  the  desirabil- 
ity of  granting  an  adoption  order.  Placing  the  child  in  the  adoptive  home  prior  to 
the  homestudy  effectively  meant  approval  and  subsequent  legalization  of  the 
adoption,  save  for  exceptional  circumstances. 

The  Child  Welfare  Act,  1978  22  changed  this  state  of  affairs  dramatically. 
Under  Part  III  of  that  Act,23  there  are  two  kinds  of  private  adoption.  First,  there 
are  those  arranged  by  private  adoption  agencies,  which  are  licensed  organizations 
authorized  to  place  children  for  adoption.24  The  second  kind  of  private  adoption 
is  an  adoption  arranged  by  a  person  other  than  an  adoption  agency.  While  this 
form  of  private  adoption  was  permitted  under  the  pre-1978  Act,  the  subsequent 
Child  Welfare  Act  imposes  stringent  controls,  including  a  requirement  of 
licensing,25  to  ensure  that  the  placement  and,  ultimately,  the  adoption  of  the 
child,  serve  the  child's  best  interests.  These  safeguards,  it  should  be  added,  apply 
to  the  placement  of  children  by  private  adoption  agencies  as  well.  Indeed,  both 
licensed  agencies  and  individuals  are  closely  monitored  by  the  state;  for  example, 
a  licence  may  be  subject  to  terms  and  conditions  and  may  be  revoked  or  not 
renewed  for  various  reasons. 

Private  adoption  agencies  and  persons  licensed  to  place  individual  children 
for  adoption  must  follow  the  same  procedure.  For  example,  before  the  placement 
of  a  child  for  adoption,  an  adoption  agency  or  a  licensed  person,  as  the  case  may 
be,  must  submit  a  homestudy  of  the  prospective  adoptive  parents  to  the  Director 
of  Child  Welfare  and  obtain  his  approval.26  Only  in  very  few  cases  does  the  Act 
or  the  regulations  distinguish  between  a  children's  aid  society,  on  the  one  hand, 


21  Ibid.,  s.  87. 

22  S.O.  1978,  c.  85. 

23  See  Child  Welfare  Act,  supra,  note  2. 

24  The  licence,  issued  by  the  Director  of  Child  Welfare  —  who  is  given  considerable 
discretion  respecting  such  issuance  —  is  valid  for  one  year  (R.R.O.  1980,  Reg.  96,  s. 
30(2)).  There  are  3  private  adoption  agencies  in  the  Municipality  of  Metropolitan 
Toronto:  Children's  Resource  and  Consultation  Centre;  LDS  Social  Services  (Church  of 
the  Latter  Day  Saints);  and  Adoption  Agency  and  Consulting  Services.  There  is  also  one 
in  Windsor,  the  St.  Clair  Region  Adoption  Resource  Centre.  Under  the  pre-1978  Act, 
private  adoption  agencies  did  not  exist. 

With  respect  to  licensing  requirements  under  the  new  Child  and  Family  Services 
Act,  1984,  supra,  note  2,  see,  generally,  Part  IX  of  that  Act.  Section  176(2)  provides  that 
"[n]o  person  other  than  a  society  shall  place  a  child  for  adoption,  except  under  the 
authority  of  a  licence  issued  by  a  Director  under  this  Part".  Section  176(4)(b)  states  that 
"a  licence  to  place  a  child  for  adoption  shall  only  be  issued  to  an  individual  or  a  non- 
profit agency". 

25  As  with  a  private  adoption  agency,  the  decision  to  issue  a  licence,  which  is  valid  for  one 
year,  rests  with  the  Director  of  Child  Welfare  (R.R.O.  1980,  Reg.  96,  s.  31(4)).  See  s. 
178  of  the  new  Child  and  Family  Services  Act,  1984,  supra,  note  2. 

26  In  the  case  of  an  individual  applying  for  a  licence,  the  applicant  must  submit,  among 
other  things,  the  name  and  qualifications  of  a  person  proposed  by  the  applicant  to  make 


115 


and  a  private  adoption  agency  or  a  licensed  person,  on  the  other.  In  all  cases,  the 
courts,  as  well  as  provincial  officials,  seek  to  ensure  that  the  best  interests  of  the 
child  are  paramount. 

It  is  apparent  that,  in  contrast  to  natural  reproduction,  the  adoption  of 
children  born  to  strangers  is  highly  regulated,  before  the  event,  by  public  and 
judicial  officers.  The  new  relationship  is  legally  recognized  only  after  the 
completion  of  all  formalities.  The  purpose  of  the  regulation  is  to  further  the  best 
interests  of  the  children  involved. 


Given  the  demands  made  of  prospective  adoptive  parents  and  the  high  level 
of  state  intrusion  in  their  lives,  some  ineligible  adults,  and  others  who  are  clearly 
eligible  but  wish  to  preserve  their  privacy,  may  turn  instead  to  artificial 
conception  methods  as  a  means  of  bringing  children  into  their  families.  In 
assessing  the  applicability  of  the  stranger  adoption  model  when  recourse  is  made 
to  artificial  conception,  the  critical  question  is  whether  there  is  a  real  distinction, 
from  the  public  perspective  and  that  of  the  child,  between  adoption  and  artificial 
conception.  With  respect,  for  example,  to  the  critical  issue  of  screening 
prospective  parents,  is  it  meaningful  to  differentiate  between  adoption,  which 
involves  children  in  search  of  families,  and  artificial  conception,  which  involves 
families  seeking  children?  Is  this  distinction  relevant  when  considering  the  well- 
being  of  the  child  in  a  particular  family? 

While  the  state  intervenes  extensively  in  the  case  of  adoption  by  strangers, 
the  treatment  of  prospective  adoptive  parents  is  far  less  rigorous  in  the  case  of 
"step-parent  adoption".27  A  partner  in  a  marriage  may  wish  to  adopt  a  child  of 
his  or  her  spouse,  whether  that  child  was  born  before  marriage,  in  an  earlier 
marriage  of  the  spouse,  or  during  the  present  marriage  but  conceived  outside  it. 
The  welfare  of  the  child  may  favour  legal  regularization  of  its  status  vis-a-vis  the 
natural  parent's  spouse  where  the  child  will  have  a  close  continuing  relationship 
with  that  person  and  will  consider  him  or  her  a  de  facto  parent.  What  has  been 


the  homestudy  of  the  prospective  adoptive  parents  (R.R.O.  1980,  Reg.  96,  s.  31(2)(b)). 
A  list  of  persons  qualified  to  do  the  homestudy  is  maintained  by  the  Adoption  Unit, 
Operational  Support  Branch,  in  the  Ministry  of  Community  and  Social  Services.  Where  a 
licence  is  issued,  it  will  designate  a  person  to  conduct  the  homestudy.  Under  the  new 
Child  and  Family  Services  Act,  1984,  supra,  note  2,  see  ss.  136  and  135(3). 

27  The  legal  procedures  applicable  regarding  step-parents  apply  also  to  certain  other 
relatives  of  a  child:  see  Child  Welfare  Act,  supra,  note  2,  s.  59(1  )(c).  With  respect  to 
"family  adoption"  under  the  Child  and  Family  Services  Act,  1984,  supra,  note  2,  see  s. 
140(2): 

140. -(2)    The  court  may  make  an  order  for  the  adoption  of  a  child,  in  the  child's 
best  interests,  on  the  application  of, 

(a)  a  relative  of  the  child; 

(b)  the  child's  parent;  or 

(c)  the  spouse  of  the  child's  parent. 

The  terms  "relative"  and  "spouse"  are  defined  in  s.  130(1  )(c)  and  (d),  respectively. 
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called  psychological  parenthood28  has  received  a  wide  measure  of  legal  recogni- 
tion. For  example,  support  duties  may  be  imposed  upon  adults  who  treat  children 
as  being  children  of  their  families.29 

Like  stranger  adoptions,  step-parent  adoptions  must  be  approved  by  the 
court.30  However,  an  important  difference  exists  in  that,  while  in  the  case  of  a 
stranger  adoption,  the  court  determines  the  future  home  and  social  parentage  of 
the  child  involved,  this  is  not  so  in  the  case  of  a  step-parent  adoption.  A  child 
who  is  the  subject  of  a  step-parent  adoption  ordinarily  will  remain  in  the  charge 
of  his  or  her  natural  parent  and  of  that  parent's  spouse,  and  will  remain  in  their 
home  whether  or  not  the  court  makes  an  adoption  order.  The  step-parent  adoption 
in  such  a  case  does  not  constitute  the  new  family,  but  simply  recognizes  dejure  a 
relationship  that  has  come  into  being  de  facto  and  that  the  parties  intend  will 
endure.  Accordingly,  the  judicial  function  is  less  to  screen  than  to  monitor  and  to 
regularize  status.31 

The  practice  in  step-parent  adoptions  is  for  the  courts  not  to  require  that  a 
report  be  submitted  on  the  adjustment  of  the  child  in  the  home,  nor  to  impose  a 
probationary  period  before  making  an  adoption  order.32  From  the  point  of  view 
of  the  child's  welfare,  little  purpose  would  be  served  in  withholding  approval, 
unless  the  child  were  living  in  an  obviously  dangerous  or  unhealthy  setting,  in 
which  case  the  child  might  well  be  removable  from  control  of  the  natural  parent 
under  child  protection  legislation.33  While  those  seeking  adoption  of  strangers 
must  show  themselves  suitable,  prospective  step-parents  have  to  be  shown  to  be 
demonstrably  unsuitable  to  become  legal  parents  of  their  spouses'  children. 

The  step-parent  adoption  model  has  more  than  a  theoretical  relationship  to 
methods  of  artificial  conception.  A.I.D.,  I.V.F.  involving  one  donor  gamete,  and 
surrogate  motherhood  all  involve  or  may  involve  the  birth  of  a  child  to  a  natural 
parent  who  is  a  partner  in  a  marriage.  In  order  to  regularize  the  relationship 
between  the  child  and  the  spouse  not  genetically  related  to  the  child,  step-parent 
adoption  is  necessary  by  that  spouse.  To  the  extent  that  step-parent  adoption 
offers  an  easier  means  of  regularizing  an  existing  social  relationship,  without, 
however,  precluding  a  court  from  monitoring  the  situation,  it  illustrates  a  type  of 
compromise  approach  in  perhaps  analogous  artificial  conception  contexts. 


28  See  Goldstein  et  al.,  supra,  note  7. 

29  See,  for  example,  Family  Law  Reform  Act,  R.S.O.  1980,  c.  152,  s.  16.  See,  also,  ibid., 
s.  1(a)  (which  defines  the  word  "child"). 

30  Child  Welfare  Act,  supra,  note  2,  ss.  70  et  seq.,  and  Child  and  Family  Services  Act, 
1984,  supra,  note  2,  s.  140(2). 

31  However,  the  court  does  have  a  discretion  to  require  a  report  on  the  adjustment  of  the 
child  in  the  home  under  the  Child  Welfare  Act,  supra,  note  2,  s.  75(5),  and  with  respect 
to  the  6  month  probationary  period.  See  Child  and  Family  Services  Act,  1984,  supra, 
note  2,  s.  143(6). 

32  But  see  supra,  note  3 1 . 

33  See  Part  II  of  the  Child  Welfare  Act,  supra,  note  2,  and  Part  III  of  the  Child  and  Family 
Services  Act,  1984,  supra,  note  2. 
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Admittedly,  the  step-parent  adoption  model  seeks  to  regularize  an  existing 
relationship  with  an  existing  child,  whereas,  in  the  case  of  artificial  conception, 
no  child  is  yet  in  existence.  Again,  however,  we  must  ask  the  question  whether 
this  difference  should  induce  us  to  create  a  different,  perhaps  more  rigorous 
regime  in  the  case  of  artificial  conception  where  one  donor  gamete  is  used. 
Should  we  eschew  the  step-parent  adoption  approach  —  which  ordinarily  exhibits 
little,  if  any,  pre-screening  —  where  the  artificially  conceived  child  would  be 
biologically  connected  to  one  of  the  marriage  partners? 


4.     THE  PRESENT  ONTARIO  "APPROACH": 
A  DISAVOWAL  OF  EXTREMES 

Our  examination  of  the  present  law  and  practice  relating  to  artificial 
conception,  as  well  as  a  consideration  of  the  wider  context  of  family  law  and  the 
law  relating  to  children,  permits  us  to  offer  a  few  observations  concerning  the 
present  Ontario  "approach"  to  matters  relevant  to  this  Report.  To  put  it 
succinctly,  existing  law  and  practice  —  relating  to  such  matters  as  the  decision  to 
bear  a  child,  medical  care  respecting  the  birth  and  treatment  of  the  child,  and  the 
raising  of  the  child  (including  child  protection  laws)  —  reveal  what  we  may 
loosely  call  a  hybrid  approach,  a  disavowal  of  extremes,  where  different 
responses  are  offered  with  respect  to  different  areas  of  concern.  Looking  at  the 
law  as  a  whole,  as  opposed  to  individual  facets  of  it,  it  may  be  said  that  neither 
the  state  regulation  approach  nor  the  private  ordering  approach,  in  its  pure  form, 
holds  absolute  sway. 

Having  regard  to  the  broader,  family  law  context,  we  see  the  manifestation 
of  state  regulation  in  such  statutes  as  the  Divorce  Act34  and  the  Family  Law 
Reform  Act,35  both  reflecting  normative  standards  held  by  the  community  at 
large.  More  specifically  in  the  case  of  children,  Acts  such  as  the  Children 's  Law 
Reform  Act36  and  the  Child  Welfare  Act31  indicate  society's  abiding  concern  to 
protect  children  and  further  their  welfare.  The  court's  traditional  parens  patriae 
jurisdiction,  child  protection  laws,  and  the  court's  authority  to  deal  with  custody 
matters,  are  critical  components  of  our  legal  and  social  system.  And,  as  we  have 
seen,  so  too  is  the  law  relating  to  adoption,  where  the  state  intervenes  at  the 
outset  to  ensure,  as  much  as  possible,  that  adopted  children  will  be  placed  in  an 
hospitable,  healthy  environment. 

f         On  the  other  hand,   however,   the  law  leaves  unregulated  or  partially 

I  regulated  a  substantial  portion  of  family-related  matters.  The  most  obvious  area 

of  private  ordering  occurs  in  the  case  of  introducing  a  child  into  a  family  by 

natural  reproduction,  an  area  that  the  state  virtually  ignores.  And  while  the  state 

may  intervene  where,  for  example,  a  young  child  is  not  in  school  or  is  in  need  of 


34  R.S.C.  1970,  c.  D-8. 

35  Supra,  note  29. 

36  Supra,  note  4. 

37  Supra,  note  2.  See,  now,  Child  and  Family  Services  Act,  1984,  supra,  note  2. 
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protection,  the  raising  of  children  is  left  mainly  to  the  parents.  In  addition,  the 
matter  of  custody  generally  may  be  determined  by  the  parents  themselves, 
although  their  decisions  are  always  subject  to  review  by  the  court. 

In  the  case  of  artificial  conception,  the  half- world  of  a  largely  unregulated 
and  unrecognized  legal  status  is  manifest.  Matters  such  as  the  status  of  the 
artificially  conceived  child  and  birth  registration  are,  in  one  sense,  regulated  by 
the  present  law,  but  the  law  does  so  only  by  indirection.  However,  the  parties' 
intentions  do,  in  fact,  tend  to  prevail,  at  least  in  respect  of  A.I. D.  and  I.V.F. 
where  a  donor  gamete  is  used:  in  the  vast  majority  of  cases,  the  mother  and  her 
husband  are  registered  and  act  as  the  child's  parents,  and  the  donor  preserves  his 
anonymity  forever. 

The  present  legal  regime,  then,  even  in  the  context  of  artificial  conception, 
may  in  one  sense  be  characterized  as  a  mix  of  unconscious  or  indirect  state 
regulation  and  private  ordering,  although,  to  meet  the  wishes  of  the  parties  in 
many  cases,  there  must  be  reliance  on  legal  presumptions  fashioned  for  different 
times  and  purposes,  rather  than  on  the  truth. 

However,  as  we  have  said  before,  the  present  regime,  whatever  its 
"approach",  does  not  deal  with  artificial  conception  in  a  satisfactory  manner. 
Accordingly,  we  must  fashion  new  tools,  animated  by  a  desire  to  serve  the  best 
interests  of  the  child,  the  parties,  and  society. 


5.     CONCLUSIONS  RESPECTING  THE  GENERAL 
APPROACH  TO  REFORM 

In  chapter  3  of  this  Report,  the  Commission  came  to  the  conclusion  that  the 
law  must  take  special  cognizance  of  the  new  artificial  conception  technologies. 
In  the  present  chapter,  we  have  examined  two  main  conceptual  approaches  to  law 
reform  in  this  area,  the  state  regulation  approach  and  the  private  ordering 
approach. 

When  attempting  to  assess  which  of  the  two  approaches  ought  to  be  adopted 
in  the  case  of  artificial  reproduction  —  or,  indeed,  whether  some  hybrid 
approach  is  preferable  —  the  models  of  natural  reproduction  and  adoption 
immediately  spring  to  mind.  More  specifically,  we  inevitably  come  face  to  face 
with  a  general,  fundamental  question:  should  the  law  treat  artificial  reproduction 
differently  than  the  manner  in  which  it  treats  natural  reproduction,  at  least 
insofar  as  the  decision  to  conceive  a  child  is  concerned?  If  the  private  ordering 
approach  is  eschewed  in  favour  of  the  state  regulation  approach  in  the  case  of 
artificial  reproduction,  on  what  basis  is  such  a  determination  to  be  made? 

We  turn  first,  then,  to  consider  these  basic  issues  respecting  the  general 
direction  of  the  new  legal  regime  governing  artificial  conception.  Subsequent  to 
this  examination,  we  shall  discuss  the  issue  whether  all  the  new  technologies,  or 
all  aspects  of  each  technology,  ought  to  be  treated  in  the  same  fashion,  or 
whether  some  other  approach  is  necessary  or  desirable. 
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When  considering  the  legal  regime  that  ought  to  apply  in  the  case  of 
artificial  conception,  we  start  with  the  basic,  governing  proposition  that  there 
should  be  no  intervention,  in  any  form,  unless  the  public  interest  is  likely  to  be 
threatened  or  frustrated  by  the  absence  of  some  form  or  degree  of  regulation. 
Indeed,  this  formulation  of  the  role  of  the  state  and  its  many  organs  applies 
generally  to  all  facets  of  human  endeavour:  our  traditions  require  that  a 
reasonable  justification  must  be  found  for  legislative  or  other  intervention. 

From  our  examination  of  the  legal,  moral,  ethical,  social,  and  psychological 
implications  of  artificial  conception,  and  from  the  submissions  of  interested 
persons  and  groups  and  the  meetings  with  our  multidisciplinary  Advisory  Board 
for  this  project,  the  Commission  recognizes  clearly  that  there  is  no  community 
consensus  on  several  of  the  fundamental  issues  raised  in  this  Report.  Not 
surprisingly,  this  conclusion  applies  to  the  critical  question  whether  artificial 
conception  ought  to  be  treated  differently  from  natural  reproduction  and,  if  so,  in 
what  circumstances  and  why. 

As  we  indicated  earlier,  one  cannot  necessarily  arrive  at  an  answer  to  these 
questions  exclusively  by  the  strict  application  of  the  principles  of  logic  or 
deductive  reasoning.  Human  relations  —  particularly  in  so  sensitive  and  personal 
an  area  as  human  reproduction  and  the  nature  of  family  life  —  are  governed  by  a 
diversity  of  factors:  for  example,  the  limits  of  tolerance  of  the  community, 
determined  in  part  by  rational  and  nonrational  fears,  the  conscience  of  individual 
members  of  society,  and  the  financial  and  other  practicalities  of  state  intervention. 

The  Commission  acknowledges  that  there  is  a  profound  lack  of  agreement  in 
the  community  on  certain  basic  issues  involving  artificial  conception.  Moreover, 
given  the  relative  novelty  of  most  of  the  technologies  and  the  rapidity  of  scientific 
advances,  community  attitudes  have  been  fluctuating  to  a  significant  degree.  Not 
surprisingly,  these  controversies  and  diverse  and  varying  opinions  have  been 
reflected  in  the  views  expressed  by  individual  members  of  the  Commission. 

However,  while  no  one  can  legitimately  assume  to  speak  for  all  segments  of 
the  community  on  so  controversial  a  topic  as  artificial  reproduction,  the 
Commission  can  attempt  to  give  serious  consideration  to  the  conflicting  views 
presented  to  us  directly  or  gleaned  from  the  increasingly  voluminous  literature. 
Our  proposals  for  reform,  then,  are  based  on  our  perception  of  prevailing 
community  standards,  however  amorphous  they  may  appear  to  be,  and  our  view 
of  what  members  of  the  community  appear  to  want  or  be  willing  to  tolerate. 
Without  slavishly  and  uncritically  adopting  such  standards,  they  do  serve  to 
indicate  how  members  of  society  believe  we  ought  to  be  governed.  We  cannot 
simply  ignore  prevailing  views,  in  a  sense  placing  ourselves  above  the  commu- 
nity, enlightening  it  concerning  the  "best"  ordering  of  society.  In  the  area  of 
human  conception,  whether  natural  or  artificial,  it  would  be  presumptious  to  take 
such  licence. 

Having  regard  to  the  considerations  just  described,  we  have  come  to  the 
conclusion  that  the  law  must  impose  a  degree  of  intervention  in  the  case  of 
artificial  conception  that  is  neither  desirable  nor  possible  in  the  case  of  natural 
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reproduction.  The  wishes  of  the  parties  —  particularly,  the  desire  of  the 
prospective  social  parents  to  have  a  child  —  are,  in  fact,  only  one  of  many 
considerations  that  should  affect  the  determination  of  the  nature  of  the  new  legal 
regime.  Given  the  implications  of  artificial  conception  for  persons  other  than  the 
prospective  parents,  we  strongly  believe  that  "private  ordering"  cannot  be  the 
sole  governing  factor.  In  our  view,  there  are  sound  philosophical  and  practical 
reasons  for  embracing,  at  least  in  some  areas,  an  approach  that  does  not  give  free 
rein  to  the  wishes  of  the  parties. 

First  and,  we  believe,  foremost,  we  wish  to  emphasize  our  concern  for 
children  conceived  by  means  of  the  new  reproductive  technologies.  Modern 
society  has  been  particularly  solicitous  of  the  welfare  of  children.  Their 
vulnerability  is  obvious  and,  therefore,  their  protection  must  be  a  priority. 

The  view  that  the  interests  of  children  should  be  paramount  is  reinforced  by 
the  very  Terms  of  Reference  of  this  Report.  In  his  Letter  of  Reference  to  the 
Commission,  the  Attorney  General  specifically  asked  us  to  consider,  inter  alia, 
the  "legal  status  and  legal  rights  of  the  child  and  the  safeguards  for  protecting  the 
best  interests  of  the  child".  But  it  is  clear  that  all  the  enumerated  matters  to 
which  our  attention  was  expressly  directed  bear  on  the  welfare  of  artificially 
conceived  children.  And,  finally,  at  the  close  of  his  Letter  of  Reference,  the 
Attorney  General  stressed,  yet  again,  the  "deep  importance"  of  the  enumerated 
issues  for  all  persons  involved,  "particularly  the  children". 

We  have  a  clear  mandate,  therefore,  to  fashion  our  proposals  for  reform 
having  regard  to  what  we  strongly  believe  ought  to  be  our  primary  consideration 
—  the  best  interests  of  the  child.  In  so  doing,  we  have  come  to  the  conclusion  that 
artificially  conceived  children  would  not  be  well  served  by  a  pure  private 
ordering  approach  —  an  approach  that  would  permit  any  person  to  make  use  of 
the  new  reproductive  technologies,  with  the  unfettered  right  to  choose  gamete 
donors,  and  with  no  other  safeguards  to  ensure  adequate  prenatal  medical 
protection  and,  as  much  as  possible,  that  the  future  child  will  be  raised  in  an 
hospitable  and  healthy  environment. 

Some  persons  cannot  fully  understand  or  cope  with  the  unique  problems  of 
bearing  and  raising  an  artificially  conceived  child,  particularly  where  donor 
gametes  are  used.  The  pre-conception  period,  which  may  involve  frequent 
failures  to  conceive,  both  naturally  and  by  artificial  means,  may  be  exceedingly 
frustrating,  even  traumatic.  Some  may  be  unable  to  relate,  in  a  satisfactory  way, 
to  a  child  to  whom  he  or  she  has  no  biological  connection.  Others  may  use  the 
fact  of  artificial  conception  as  a  sword  against  the  spouse  or  child  in  a  moment  of 
extreme  tension  or  hostility.  The  existence  of  an  artificially  conceived  child  may, 
in  some  cases,  prejudicially  affect  the  marriage.  Feelings  of  guilt  or  inadequacy 
may  arise  and  may  be  difficult  to  overcome.38 


38  See,  generally,  Czyba  and  Chevret,  "Psychological  Reactions  of  Couples  to  Artificial 
Insemination  with  Donor  Sperm"  (1979),  24  Int.  J.  Fertil.  240;  Berger,  "Psychological 
Aspects  of  Donor  Insemination"  (1982),  12  Int.  J.  Psychiatry  in  Med.  49;  Watters  and 
Sousa-Foza,  "Psycrratric  Aspects  of  Artificial  Insemination  (Donor)"  (1966),  95  Can. 
Med.  Ass'n  J.   106;  Levie,  "An  Inquiry  into  the  Psychological  Effects  on  Parents  of 
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For  these  and  other  reasons,  psychological  testing  and,  certainly,  counselling 
are  often  suggested  or  required  by  practitioners  before  the  recipients,  or  their 
spouses  or  partners,  undergo  treatment.  Doctors  show  great  concern  respecting 
the  likely  ability  of  the  interested  parties  to  deal  with  the  fact  of  artificial 
conception.  For  any  unsuitability  in  this  regard  will  potentially  do  more  than 
shatter  the  stability  of  a  marriage:  it  may  well  have  a  profound,  adverse  effect  on 
the  resulting  child. 

Finally,  we  wish  to  stress  that  the  reasons  advanced  above  for  endorsing  a 
type  of  state  regulation  approach  in  the  area  of  artificial  conception  are  founded 
ultimately  on  a  wider,  community  interest.  Society  clearly  has  an  interest  in 
protecting  its  constituent  members  —  and  particularly  those,  such  as  children, 
who  can  least  protect  themselves  —  for,  in  so  doing,  it  essentially  ensures  its  own 
well-being.  We  believe  that  artificial  reproduction  has  a  unique,  public  dimen- 
sion that  necessitates  the  kind  of  state  intervention  that  we  recommend  in  this 
Report. 

We  now  turn  to  consider  a  matter  that  is  related  to,  yet  distinct  from,  the 
more  fundamental  issue  discussed  above.  In  previous  portions  of  this  chapter,  we 
set  forth  two  basic  conceptual  approaches  to  law  reform,  that  is,  the  state 
regulation  approach  and  the  private  ordering  approach.  We  concluded  that  some 
kind  of  state  regulation  approach  is  required  in  respect  of  the  law  governing  the 
use  of  the  new  reproductive  technologies.  A  question  that  now  arises  is  whether 
all  the  technologies,  or  all  aspects  of  their  use,  ought  to  be  governed  by  precisely 
the  same  set  of  rules.  For  the  sake  of  consistency,  it  may  appear  appropriate  that 
the  same  general  approach  ought  to  be  adopted  for  all  means  of  artificial 
reproduction.  One  may  assume,  for  example,  that  the  legal,  moral,  and  other 
issues  pertaining  to  A.LD.  are  much  the  same  as  those  issues  in  the  context  of 
I.V.F. 

As  a  general  proposition,  there  is,  in  fact,  a  substantial  similarity  between 
these  two  means  of  artificial  conception.  And,  therefore,  to  a  great  degree,  the 
Commission  does  favour  treating  the  two  technologies  in  the  same  manner.  We 
do  so,  however,  not  essentially  because,  for  philosophical  or  other  reasons,  we 
first  have  adopted  a  particular  conceptual  approach  to  reform.  Indeed,  we  do  not 
believe  that  the  internal  cohesion  of  our  proposals  or  the  dictates  of  public  policy 
necessarily  mandates  strict  adherence  in  all  cases  to  the  state  regulation  model  for 
reform,  to  the  exclusion  of  some  variant  of  the  private  ordering  model. 

Rather,  we  choose  to  adopt  a  more  pragmatic,  functional  approach,  decid- 
ing on  the  requirements  of  each  situation  on  its  own,  individually  assessed 
merits,  having  regard  to  all  the  circumstances  of  the  particular  case.  Accord- 
ingly, the  special  features  of  one  type  of  artificial  conception  technology  might 
lead  to  a  proposal  that  would  involve  some  state  regulation,  while  another  might 
require  an  essentially  "hands-off '  approach.  The  generally  similar  treatment  of 


Artificial  Insemination  with  Donor  Semen"  (1967),  59  Eugen.  Rev.  97;  and  Annas, 
"Fathers  Anonymous:  Beyond  the  Best  Interests  of  the  Sperm  Donor"  (1980),  14  Family 
L.Q.  3. 
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A.I.D.   and  I.V.F.   arises,  then,   from  the  simple  fact  that  the  issues  these 
technologies  raise  are,  in  the  main,  very  much  the  same. 


But,  as  we  shall  see,  we  do  not  believe  that  the  same  holds  true  for  surrogate 
motherhood,  notwithstanding  the  fact  that  surrogate  motherhood  involves  either 
artificial  insemination  or  I.V.F.  The  justification  for  some  type  of  interventionist 
approach  respecting  many  aspects  of  artificial  conception  —  particularly  the 
selection  of  recipients  and  their  spouses  or  partners,  if  any  —  is  even  clearer,  we 
believe,  in  the  case  of  surrogate  motherhood.  A  foremost  consideration,  again,  is 
the  possibility  of  emotional  harm  to  the  child  should  he  or  she,  for  example,  be 
rejected  by  the  social  mother,  either  because  she  cannot  cope  with  the  situation  or 
because  of  some  intra-family  dispute. 


But  the  possibility  of  emotional  harm  in  the  surrogate  motherhood  context 
extends  beyond  the  resulting  child  and  the  child's  social  parents.  The  fact  that  a 
surrogate  mother  has  obligated  herself  to  give  up  her  child  to  strangers  may 
vitally  affect  her,  not  only  at  the  child's  birth,  but  also  throughout  her  pregnancy. 
Any  instability  or  emotional  scarring  may  then  be  transferred  to  other  persons 
with  whom  she  has  contact,  particularly  her  husband  or  partner  and  her  children. 
Indeed,  the  children  of  a  surrogate  mother,  especially  if  they  are  young,' may  well 
become  emotionally  disturbed  by  the  thought  that  their  mother  has  chosen  to  give 
up  her  child. 


Another  possible  reason  for  more  rigorous  state  intervention  in  the  selection 
of  surrogate  mothers  and  social  parents  concerns  the  possible  reaction  of  an 
unstable  mother  or  parents  to  the  birth  of  a  handicapped  or  impaired  child.  The 
birth  of  such  a  child  may  induce  the  intended  social  parents  to  abandon  their 
plans  for  taking  custody,  and  the  surrogate  mother  may  feel  no  greater  desire  to 
keep  the  child.  Even  where  the  child  is  taken  in  by  one  of  the  parties,  a  sense  of 
betrayal  or  guilt  may  adversely  affect  the  relationship  with  the  child.  Some 
process  of  selection  may  serve  to  reduce  the  chances  of  a  physical  or  psychologi- 
cal abandonment  of  the  child. 


Yet  another  possible  rationale  for  intervening  in  the  case  of  surrogate 
motherhood  also  relates  to  the  selection  of  surrogate  mothers.  Here  we  are 
referring  to  the  possibility  that  the  unregulated  selection  of  surrogate  mothers 
may  lead  to  the  exploitation  of  these  individuals.  For  example,  impecunious  or 
otherwise  vulnerable  women  may  be  induced  to  participate  as  surrogate  mothers, 
either  for  the  money  promised  to  them  or  because,  for  some  other  reason,  they 
are  unable  to  reject  the  blandishments  of  persons  coordinating  the  arrangement. 


The  justifications,  described  above,  for  some  form  of  intervention  in  the 
artificial  conception  process  are  not  exhaustive.  However,  they  do  offer  illustra- 
tions of  what  may  be  called  the  public  interest  —  an  interest  that,  in  the  main, 
welcomes  medical  advances  in  the  treatment  of  infertility,  but  rejects  the  notion 
of  private  ordering  for  some  intermediate  position. 
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6.     ANCILLARY  ISSUES 

Having  concluded  that,  under  certain  circumstances,  the  state  ought  to 
intervene  in  respect  of  artificial  conception  in  the  interest  of  broader  societal 
values,  several  subsidiary,  but  no  less  critical,  questions  arise.  For  example,  to 
what  extent  and  in  respect  of  what  activities,  if  any,  should  such  intervention  take 
the  form  of  either  outright  prohibition  or  regulation?  If  regulation  is  desirable  in 
respect  of  any  or  all  of  the  activities  in  question,  how  should  the  guiding  norms 
be  set,  and  who  should  set  and  apply  them? 

(a)    PROHIBITION  OR  REGULATION? 

We  turn  first  to  consider  the  two  forms  by  which  limits  may  be  placed  on  an 
individual's  private  activities,  namely,  prohibition  and  regulation.  It  should  first 
be  made  clear  that  the  law  need  not  necessarily  adopt  only  one  of  these  two 
interventionist  means.  While  clearly  a  wholesale  prohibition  respecting  the  use  of 
artificial  conception  services  would  leave  nothing  to  regulate,  it  is  entirely 
reasonable  to  envisage  a  legal  regime  in  which  some  aspects  of  the  new 
technologies  are  prohibited,  some  are  strictly  controlled,  and  some  are  the 
subject  of  minimal  regulation.39 

For  example,  one  might  wish  to  prohibit  minors  from  donating  ova  for  use 
in  I.V.F.  programmes  because  extraction  of  ova  may  involve  surgical  intrusion 
and  because  a  woman's  complement  of  ova  is  finite.  One  might  believe  it 
essential  to  prohibit  all  forms  of  what  may  be  termed  "genetic  engineering",  but 
countenance  research  at  approved  or  licensed  research  centres  that  have  ethical 
review  committees  to  oversee  such  activities.  Or  some  latitude  might  be  tolerated 
in  respect  of  payment  to  semen  donors  of  their  reasonable  expenses. 

The  list  of  possible  permutations  and  combinations  involving  prohibition  and 
regulation  could  easily  be  expanded.  But  the  essential  point  is  that  our  perception 
of  the  different  facets  of  the  subject  matter  should  not  be  static  or  rigid;  we  must 
be  open  to  the  suggestion  that  a  hybrid  regime,  in  which  a  spectrum  of 
responses,  from  total  prohibition  to  slight  regulation,  may  be  both  desirable  and 
possible. 

The  determination  of  where  specific  activities  ought  to  be  placed  on  this 
spectrum  —  and  not  left  to  the  unfettered  discretion  of  individuals  —  is 


39  It  bears  mentioning  here  that  the  criminal  law  power  in  Canada  is  vested  in  the  federal 
Parliament:  see  Constitution  Act,  1867,  30-31  Vic.,  c.  3  (U.K.),  s.  91.27.  However,  the 
provinces  may  impose  a  fine,  penalty,  or  imprisonment  to  enforce  any  valid  provincial 
law:  see  ibid.,  s.  92.15.  Provincial  penalties  attach,  for  example,  to  the  offering  and 
accepting  of  money  for  parental  consent  to  the  adoption  of  a  child:  see  Child  Welfare  Act, 
supra,  note  2,  s.  67,  and  Child  and  Family  Services  Act,  1984,  supra,  note  2,  s.  159. 
See,  also,  supra,  ch.  3,  sec.  8(b).  They  also  attach  to  the  selling  of  human  body  products, 
except  blood  and  blood  constituents,  for  therapeutic,  educational  or  research  purposes: 
see  Human  Tissue  Gift  Act,  R.S.O.  1980,  c.  210,  ss.  10  and  12.  See,  also,  supra,  ch.  3, 
sec.  4(a).  The  operations  of  private  adoption  agencies  and  children's  aid  societies  fall 
under  degrees  of  penal  scrutiny,  even  though  judicial  approval  is  a  precondition  to  the 
adoption  of  individual  children:  see  supra,  this  ch.,  sec.  3(b). 
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influenced  by  several  more  or  less  obvious  factors.  As  we  indicated  in  the 
Introduction  to  this  chapter,  matters  of  logic  almost  inevitably  mix  with  basic 
human  fears  and  emotions  to  produce  in  each  of  us  a  sense  of  what  we  may  be 
willing  or  able  to  tolerate.  The  spectre  of  cloning  or  experimental  genetic 
manipulation  may  well  be  anathema  to  almost  everyone  in  the  community,  so  that 
a  doctrinaire  stance  —  outright  prohibition  —  may  be  palatable.  But,  in  other 
areas,  consensus  may  be  difficult,  even  impossible,  to  achieve.  For  example, 
there  has  been  a  continuing  debate  concerning  whether  adopted  children  ought  to 
be  entitled  to  have  access  to  information  respecting  their  natural  parents,  a  debate 
that  arises  as  well  in  the  context  of  artificial  conception  where  "anonymous" 
donor  gametes  are  used.  Rational  reasons  favouring  disclosure  vie  with  concerns 
respecting  the  possible  emotional  reactions  of  the  various  parties.  And  so,  insofar 
as  adoption  law  in  Ontario  is  concerned,  we  have  moved  slowly  away  from  an 
extreme  posture  of  secrecy  to  a  regulated  access  regime.40 

Aside  from  assessing  the  necessity  for,  or  desirability  of,  either  prohibition 
or  some  type  of  regulation  based  on  the  particular  attributes  of  each  activity,  it 
must  be  borne  in  mind  that  complete  prohibition  or  strict  regulation,  however 
justifiable  in  the  abstract,  may  produce  evasion,  especially  by  the  desperate  or 
more  affluent,  who  may  seek  to  obtain  services  in  more  accommodating 
jurisdictions.  And  such  violation  of  the  law  may  well  be  seen  as  legitimate  in  the 
eyes  of  the  majority  or  a  substantial  minority  of  the  population. 

But  the  danger  of  evasion  as  such  is  not  the  only  problem  respecting  strict 
punitive  measures  directed  at  certain  activities.  For  example,  given  the  relative 
simplicity  of  the  artificial  insemination  procedure,  its  prohibition  or  strict  control 
may  encourage  laypersons  to  perform  the  insemination  on  themselves  and  others, 
without  medical  supervision.41  In  other  words,  this  type  of  artificial  reproduction 
may  be  driven  underground,  away  from  physicians  who  have  the  requisite  skills 


40  See  Child  Welfare  Act,  supra,  note  2,  s.  81,  and  Child  and  Family  Services  Act,  1984, 
supra,  note  2,  s.  158,  respecting  the  voluntary  disclosure  register.  But  see  ibid.,  s. 
157(1): 

157. -(1)  Despite  the  provision  of  any  other  Act,  no  person  shall  inspect,  remove, 
alter  or  permit  the  inspection,  removal  or  alteration  of  information  that  relates  to  an 
adoption  and  is  kept, 

(a)  by  the  Ministry; 

(b)  by  a  society  or  licensee;  or 

(c)  in  the  register  maintained  under  section  158, 

or  disclose  or  permit  the  disclosure  of  such  information  that  the  person  obtained 
from  the  records  of  the  Ministry,  the  records  of  a  society  or  licensee,  or  the  register 
maintained  under  section  158. 

Section  157(2)  provides  for  exceptions  to  the  prohibitions  in  subsection  (1). 

See,  generally,  O'Donnell,  "The  Four-Sided  Triangle:  A  Comparative  Study  of  the 
Confidentiality  of  Adoption  Records"  (1983),  21  U.W.O.L.  Rev.  129. 

41  See  supra,  ch.  2,  and  supra,  ch.  3,  sec.  2. 
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and  knowledge  to  prevent  or  remedy  any  medical  complications  that  may  arise  in 
the  recipient  or  child. 

In  the  case  of  surrogate  motherhood,  it  is  clear  that  key  medical,  legal,  and 
other  services  are  available  —  and  have  been  delivered,  to  our  knowledge,  on  at 
least  one  occasion  —  outside  Ontario  to  Ontario  residents,  largely  because  of  the 
perceived,  and  correct,  view  that  surrogate  motherhood  agreements  are  not 
enforceable  in  this  Province.  Again,  attempted  suppression  does  not  necessarily 
result  in  the  elimination  of  the  activity,  but  may  create  more  perils  than 
anticipated.  Indeed,  one  of  the  dangers  of  any  prohibition  of  artificial  conception 
is  that  it  may  prejudicially  affect  children  conceived  in  this  fashion.  We  have 
already  seen  that  the  present  law  deals  only  inadvertently  with  such  critical  issues 
as  the  legal  status  of  an  artificially  conceived  child.42 

There  are,  then,  important  human  and  other  costs  of  prohibition  that  must 
be  weighed  in  the  balance  before  seeking  to  render  a  particular  practice  illegal, 
even  though  it  may  be  deemed  not  to  be  worthy  of  any  active  protection.  As  in  the 
case  of  our  choice  between  state  regulation  and  private  ordering  as  a  general 
approach  to  law  reform  in  this  area,  these  factors  have  led  us  to  the  conclusion 
that  a  hybrid  regime  is  both  necessary  and  desirable.  Such  a  regime  most 
adequately  reflects  the  complexity  of  the  subject  and  the  differing  norms  that,  we 
believe,  ought  to  govern  different  aspects  of  each  of  the  new  technologies. 

(b)  The  Instruments  of  Regulation 

Assuming  the  adoption  of  a  regulatory  approach,  at  least  for  some  purposes, 
a  second  set  of  issues  concerns  the  particular  instruments  of  regulation.  Who 
should  set  the  requisite  standards,  how  should  they  be  set,  and  who  should  apply 
them?  Again,  there  are  several  alternative  approaches  to  the  resolution  of  these 
questions. 

The  establishment  of  norms  governing  conduct  may  be  left  to  the  Legisla- 
ture, by  means  of  legislation,  to  the  courts,  through  the  development  of  common 
law  principles,  to  governmental  or  other  tribunals,  to  professional  bodies,  such 
as  the  College  of  Physicians  and  Surgeons  of  Ontario,  or  to  a  combination  of 
such  institutions.  In  some  cases,  a  statute  or  regulation  may  set  a  standard  to  be 
applied  by  the  medical  profession  itself.  In  other  cases,  legislation  may  be 
monitored  and  interpreted  by  an  administrative  body  or  by  the  courts.  Again, 
there  is  no  universal  rule;  the  particular  combination  selected  in  respect  of  the 
establishment  and  application  of  normative  guides  depends  on  several  factors, 
including  the  type  of  the  particular  activity  in  question  and  the  nature  and  extent 
of  the  control  sought. 

Regulation  need  not,  of  course,  take  the  form  of  formal,  written  norms 
emanating  from  some  body  specifically  charged  with  developing  applicable 
guidelines,  for  example,  the  Legislature  or  even  the  College  of  Physicians  and 
Surgeons  of  Ontario  (by  means  of  rules  of  professional  conduct).  Regulation  of 
conduct  may  take  place  incrementally,  through  the  medium  of  the  courts.  The 


42    See  supra,  ch.  3,  sec.  5. 
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ig  existing  common  law  or  developing  new  rules,  may  either 
idd  glosses  on  legislation  or  written  guidelines  from  some  other 
lay  deal  with  controversial  issues  in  respect  of  which  there  is  no 
>cial  policy  or  consensus  and,  hence,  no  "legislated"  philosophy. 

to.  ts  may,  for  example,  exercise  a  valuable  role  in  determining  such 
issues  as  the  standard  of  care  that  is  to  be  applied  by  practitioners  of  artificial 
conception,  and  whether  institutions  such  as  clinics  and  hospitals,  through  their 
infertility  units,  bear  responsibility  for  their  practitioners'  negligence.  The 
advantage  of  leaving  such  matters  to  judicial  development  is  that  such  development 
will  occur  within  a  generalized  jurisprudence,  and  not  be,  without  justification, 
distinctive  or  anomalous  to  artificial  conception. 

Further,  regarding  the  establishment  of  the  requisite  standard  of  care,  court 
decisions  in  some  cases  may  reflect  developments  in  the  state  of  the  reproductive 
art  as  they  occur,  unfettered  by  a  legislated  or  regulated  framework  that  may 
become  based  upon  outmoded  techniques  or  discredited  practices.  This  may  be 
particularly  important,  since  artificial  conception  technologies  are  still  evolving 
and  many  variations  in  clinical  practice  exist,  the  relative  advantages  of  which 
have  yet  to  be  determined  by  properly  conducted  studies.  A  legislated  scheme 
that  embodies  any  particular  practice  may  give  undue  preference  to  a  procedure 
that  proves  to  be  no  better  than  others  and  possibly  worse,  and  may  inhibit 
development  of  superior  alternatives.  Courts  may  well  compel  the  raising  of 
standards  by  finding  that  the  existing  practice  —  for  example,  on  screening 
gamete  donors  for  adverse  genetic  traits  or  venereal  infection  —  does  not  satisfy 
legal  requirements  respecting  the  standard  of  care. 

It  has  been  observed  that  "[t]he  most  ethically  and  politically  controversial 
aspect  of  I.V.F.  is  the  status  of  the  embryo".43  A  legislated  solution  to  this 
controversy  would  be  of  far-reaching  effect,  and  would  have  implications  for 
many  areas  of  the  law.  A  judicial  approach  would  define  the  fact  situations  in 
which  a  particular  judicial  decision  is  to  apply,  and  the  purposes  for  which  a 
given  solution  is  designed.  Judicial  explanation,  which  itself  may  undergo  several 
reinterpretations,  may  be  preferable  to  the  structured  and  traditional  language  of 
legislation  to  say  within  what  limits  a  particular  resolution  is  to  operate. 

However,  a  difficulty  with  entrusting  matters  to  the  courts  is  that,  in  some 
cases,  they  may  adhere  to  precedents  that  are  not  related  to  advances  in  artificial 
conception  technologies.  Judgments  may  continue  to  embody  public  policy 
perceptions  conditioned  by  the  supposition  that  conception  results  only  from 
sexual  intercourse,  or,  perhaps  at  some  future  time,  that  artificial  conception 
results  only  from  artificial  insemination  or  I.V.F. ,  or  a  particular  mode  of 
artificial  conception.  The  early  disposition  to  equate  A.I.D.  with  adultery44 
shows  how  judicial  attitudes,  while  perhaps  understandable  in  one  era,  may 


43  Annas  and  Elias,  "In  Vitro  Fertilization  and  Embryo  Transfer:  Medicolegal  Aspects  of  a 
New  Technique  to  Create  a  Family"  (1983),  17  Family  L.  Q.  199,  at  208. 

44  See  Orford  v.  Orford  (1921),  49  O.L.R.  15,  58  D.L.R.  251  (H.C.J. ).  In  the  United 
States,  see  D»ornbos  v.  Doornbos,  139  N.E.  2d  844  (111.  App.  1956),  and  Hock  v.  Hock, 
unreported  (Cir.  Ct.  Cook  Co.  111.  1945). 
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become  and  remain  part  of  the  problem  in  another  era,  which  legislation  may  be 
required  to  resolve.  Courts  may  take  strict  and  limiting  views,  for  instance, 
regarding  the  inheritance  rights  of  a  child  not  genealogically  related  to  a  testator, 
such  as  the  parent  of  a  husband  whose  wife  had  the  child  by  A.I.D.,  when  the 
testator  made  a  bequest  to  the  husband  and  the  "heirs  of  his  body". 

There  is,  however,  a  dynamic  interaction  between  legislation  and  judicial 
attitudes,  since  courts  tend  to  note  the  thrust  of  legislative  initiatives,  and  often 
take  leads  from  them.  If  legislation  were  enacted  specifically  to  accommodate  all 
or  certain  types  of  artificial  conception,  for  instance,  it  might  be  unlikely  that  the 
courts  would  regard  agreements  made  in  furtherance  of  such  particular  concep- 
tions as  void  as  against  public  policy.  Courts  may,  of  course,  decline  to  admit  a 
new  kind  of  claim,  on  the  ground  that  the  matter  raises  a  significant  issue  of 
public  policy  that  should  be  tackled  by  the  Legislature  before  a  solution  is 
incorporated  into  the  law  by  the  courts;  and  they  may  similarly  feel  that  private 
arrangements  regarding  sensitive  areas,  such  as  surrogate  motherhood  agree- 
ments, should  be  approved  by  an  Act  of  the  Legislature  rather  than  by  a  court. 
Once  generally  accommodating  legislation  has  been  passed,  however,  the  courts 
may  find  such  legislation  to  be  an  expression  of  public  acceptance  or  tolerance  in 
which  they  may  find  inspiration  and  direction. 

It  is  never  certain,  on  the  other  hand,  that  courts  will  follow  the  lead  of 
legislation,  or  interpret,  apply,  or  extend  its  provisions  in  a  collaborative  way. 
Judges  may  hesitate  to  go  further  than  recent  legislation,  reasoning  that,  had  the 
Legislature  intended  its  scheme  to  embrace  an  additional  step,  it  would  have  so 
provided,  and  that  its  failure  so  to  provide  is  evidence  of  a  contrary  intention. 
For  avoidance  of  doubt,  legislation  may  have  to  be  drafted  comprehensively  in 
order  to  address  foreseeable  areas  of  possible  application.  Oversights  and  issues 
beyond  anticipation  may  then  have  to  be  left  to  the  courts,  but  the  legislative 
design  may,  in  principle,  aim  to  be  all-embracing,  as  a  self-contained  and 
definitive  code. 

Alternatively,  it  may  not  be  necessary  to  resolve  every  detail  in  order  to 
achieve  legislation  that  is  sufficiently  comprehensive  to  address  a  given  issue. 
Depending  on  the  particular  issue,  minimal  legislation  may  be  enacted,  fashion- 
ing the  critical  skeleton  of  a  new  policy,  but  leaving  the  developed  form  to  be 
supplied  by  an  emerging  jurisprudence.  Legislation  also  may  properly  be 
structured  in  order  to  anticipate  and  accommodate  further  developments  in 
related  case  law,  without  seeking  to  affect  its  direction.  If  the  case  law  fails  to 
develop,  or  follows  an  unsatisfactory  direction,  the  Legislature  always  retains  its 
residual  power  to  supplement  or  supersede  judgments.45 


45  The  procedural  difficulty  with  reliance  upon  the  courts  to  flesh  out  a  legislated  scheme  is 
that  persons  detrimentally  affected  by  the  law  may  lack  the  financial  means  to  seek 
redress  in  the  courts;  or  after  having  served  the  public  interest  in  achieving  clarification 
of  the  legislation  by  means  of  litigation,  they  may  lose  and  become  burdened,  personally, 
with  costs.  A  related  difficulty  is  that  individuals  or  interest  groups  may  not  have  locus 
standi  to  take  their  complaints  to  court. 

In  the  end,  while  motivated  individuals  and  groups  will  continue  to  pursue  legal 
rights  in  the  courts,  despite  recognized  obstacles,  others  may  believe  that  they  have  more 
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In  the  same  way  that  certain  matters  may  be  left  to  be  resolved  by  the 
courts,  other  matters  may  best  be  resolved  according  to  medical  professional 
ethics,  bearing  in  mind  that  the  practice  of  medicine  may  include  artificial 
conception  and,  accordingly,  that  such  a  practice  may  be  undertaken  only  by 
doctors  or  persons  under  their  supervision  or  direction.46 

We  have  seen  that  the  Legislature  has  granted  the  College  of  Physicians  and 
Surgeons  of  Ontario  wide  powers  of  self-government.  Among  other  things,  the 
College  may  regulate  the  practice  of  medicine  and  establish  standards  of 
knowledge,  skill,  qualification,  and  practice  among  members.47  In  addition,  the 
College  may  set  ethical  standards  for  doctors.48 

Having  regard  to  the  fact  that  the  statutory  mandate  of  the  College  is 
exercised  "in  order  that  the  public  interest  may  be  served  and  protected",49  it  is 
not  surprising  that  persons  who  are  authorized  to  practice  medicine  by  the 
College  are  subject  to  compulsory  discipline  for  professional  misconduct. 
"Professional  misconduct"  is  defined  in  regulations  made  under  the  Health 
Disciplines  Act,50  primarily  in  collaboration  with  the  provincial  Ministry  of 
Health.  The  list  of  activities  constituting  professional  misconduct  tends  to  be 
specific,  but  a  residual  category  exists  for  "conduct  or  an  act  relevant  to  the  practice 
of  medicine  that,  having  regard  to  all  the  circumstances,  would  reasonably  be 
regarded  by  members  as  disgraceful,  dishonourable  or  unprofessional".51 

The  College  of  Physicians  and  Surgeons  of  Ontario  conscientiously  consults 
with  those  whom  it  regulates  and  with  the  wider  community  beyond,  in  the 
process  of  formulating  its  ethical  position  on  various  matters,  and  it  is  open  to 
public  and  media  comment  and  ministerial  influence.  It  may  strike  committees  to 
address  particular  issues  and  may  involve  non-professionals  in  its  deliberations 
and  recommendations.  Accordingly,  it  may  reflect  an  ethical  consensus  with 
considerable  credibility,  although  it  may  be  expected  that  the  opinions  of  the 
professionals  it  regulates,  who  are  also  strongly  represented  on  the  governing 
council,  will  be  heard  with  special  clarity. 

The  College  periodically  updates  its  principles  of  ethical  practice,  and 
contributes  to  public  education  and  discussion  concerning  such  principles.  It 
attempts  to  respond  to  past  events  and  to  anticipate  future  possibilities,  so  that 
practitioners  generally  are  offered  guidance  when  they  contemplate  innovative 


effective  access  to  the  democratic  legislative  process  than  to  the  judicial  process,  and  look 
to  legislation  to  solve  their  problems. 

46  See  supra,  ch.  3,  sec.  2. 

47  See,  for  example,  Health  Disciplines  Act,  R.S.O.  1980,  c.  196,  s.  46(2)  (reproduced 
supra,  ch.  3,  note  9),  and  s.  50. 

48  See  Health  Disciplines  Act,  supra,  note  47,  ss.  46(2)(d)  and  51(l)(k). 

49  Ibid.,  s.  46(2). 

50  Supra,  note  47. 

51  R.R.O.  1980,  Reg.  448,  s.  27(32).  See,  generally,  supra,  ch.  3,  sec.  3(d). 
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practices.52  Further,  unlike  courts  of  law,  the  College  will  accommodate  requests 
from  doctors  for  ad  hoc  ethical  rulings  based  upon  hypotheses  and  anticipated 
scenarios.  Its  familiarity  with  the  realities  of  practice  and  its  access  to  scientific 
and  technical  data  may  afford  its  judgments  a  conviction  that  more  abstract 
theorizing  may  lack. 

Contributions  to  the  debate  on  the  ethics  of  professional  practice  may  come 
through  initiatives  of  many  organizations  other  than  the  provincial  College.  The 
views  of  responsible  bodies,  such  as  the  Medical  Research  Council,  may  be  of 
significance  regarding,  for  example,  research  concerning  the  use  of  gametes  and 
embryos.  Moreover,  the  reports  of  governmental  agencies  or  professional  bodies 
in  Canada  and  around  the  world53  can  be  expected  to  be  seriously  considered. 
Professional  ethical  principles  may,  therefore,  be  informed  by  a  variety  of 
national  and  international  considerations  that  may  influence  perceptions  of  what 
provincial  ethical  practice  requires.  Inasmuch  as  the  ethical  assessments  of  the 
College  of  Physicians  and  Surgeons  of  Ontario  may  draw  from  the  same  body  of 
knowledge  that  would  be  relevant  to  the  design  of  statutes  or  regulations,  such 
assessments  may  serve  equally  to  control  conduct  within  the  medical  profession, 
and  may  even  enjoy  the  greater  confidence  and  sympathetic  compliance  of 
individual  physicians. 

Accordingly,  it  is  possible  to  leave  some  matters  unaddressed  by  statute,  to 
be  determined  by  authorized  practitioners  acting  under  professional  guidance. 
Practitioners  are  accountable  both  through  the  courts,  for  the  injuries  they 
wrongfully  cause  to  individuals  they  have  a  legal  duty  to  protect,  and  through 
their  professional  disciplinary  councils,  for  breach  of  ethical  rules,  professional 
misconduct,  or  falling  below  the  established  standards  of  their  profession. 
Further,  while  legislation  may  be  introduced  to  govern  such  activities  as  research,  it 
may  be  equally  appropriate,  and  perhaps  preferable,  to  confine  sensitive  research, 
such  as  research  on  embryos,  to  special  centres  that  maintain  credible  ethical 
screening  of  research  proposals  through  institutional  review  boards,  and  that  under- 
take departmental  and  other  monitoring  of  clinical  and  research  practices. 

An  advantage  of  this  approach  to  the  control  of  individual  medical  practice 
is  that  it  would  utilize  existing  personnel,  institutions,  and  established  mechan- 
isms, whereas  new  regulatory  legislation  might  require  a  policing  and  enforce- 
ment service  that  might  be  less  than  comprehensive,  costly,  and  poorly  received 
among  professionals  conscious  of  their  responsibilities.  By  the  same  token,  some 
may  argue  that  professionals  are  generally  too  socially  conservative,  health 
professionals  in  particular  having  been  suspected  of  undue  paternalism  in 
pursuing  patients'  perceived  interests  rather  than  patients'  expressed  wishes. 
These  and  other  advantages  and  disadvantages  that  attach  to  the  control  of 
artificial  conception  through  medical  and  related  professional  guidelines  must  be 


52  Although  it  does  bear  noting  again  that  special  guidelines  respecting  artificial  conception 
have  yet  to  be  promulgated  by  the  College  in  Ontario,  The  Society  of  Obstetricians  and 
Gynaecologists  of  Canada  has  published  a  "Statement  on  In-Vitro  Fertilization  and 
Embryo-Transfer",  in  the  Bulletin  of  the  Society,  Vol.  VI,  No.  3,  May/June,  1984. 

53  See  infra.,  ch.  5,  and  the  Appendix  to  this  Report. 
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balanced  against  the  advantages  and  disadvantages  of  seeking  control  through 
express  legislation. 

In  light  of  the  Commission's  philosophy  and  previous  conclusions  respect- 
ing the  appropriate  approach  to  law  reform  in  the  case  of  the  new  reproductive 
technologies  and  respecting  the  nature  of  the  limits  that  should  be  placed  on  an 
individual's  private  actions,  it  should  come  as  no  surprise  that,  in  the  present 
context,  we  once  again  eschew  a  dogmatic  approach  that  would  require  uniform 
treatment  to  be  provided  in  all  cases.  We  believe  that  some  matters  —  clearly 
those  that  involve  outright  prohibition  of  certain  activities  —  necessitate  statutory 
control.  Other  matters,  setting  out  procedural  details  or  licensure  requirements, 
may  be  left  to  the  regulations.  And  yet  further  matters,  involving  essentially 
medical  judgment  or  involving  ethical  issues  relating  to  the  conduct  of  physi- 
cians, may  be  determined  by  the  medical  profession,  either  formally  or  infor- 
mally. In  all,  or  most,  of  these  cases,  recourse  may  well  be  had  to  the  courts  to 
interpret  legislation  or  relevant  codes  of  ethics  or  professional  conduct. 


7.     CONCLUSION 

In  this  chapter,  the  Commission  has  set  forth  alternative  approaches  to  law 
reform  in  the  context  of  the  new  reproductive  technologies,  namely,  the  "private 
ordering"  approach  and  the  "state  regulation"  approach.  Insofar  as  the  latter  is 
concerned,  the  relative  merits  of  prohibition  and  regulation  have  been  discussed; 
and,  in  the  context  of  regulation,  we  have  examined  various  instruments  that  the 
state  may  call  upon  when  intervening  in  our  affairs.  In  all  cases,  the  Commission 
has  rejected  extreme  positions,  opting  instead  for  a  more  eclectic,  flexible 
approach. 

The  effect  of  the  new  reproductive  technologies  on  basic  human  values  is 
multidimensional,  and  constantly  changing  in  concert  with  rapid  advances  in 
medical  science.  In  the  general  approach  we  take  and  in  our  specific  proposals 
for  reform,  we  attempt  to  marry  our  perception  of  prevailing,  although  shifting, 
community  norms  and  what  we  believe  to  be  sound,  progressive  law  reform. 


CHAPTER  5 


REFORM  AND  PROPOSALS 

FOR  REFORM 

IN  OTHER  JURISDICTIONS 


During  the  past  several  years,  the  popular  media  as  well  as  various  medical, 
legal,  and  other  learned  journals  in  Canada,  the  United  States,  the  United 
Kingdom,  Australia,  and  elsewhere  have  shown  an  increasingly  avid  interest  in 
human  artificial  conception.  In  addition,  law  reform  bodies  in  Alberta,  Sas- 
katchewan, and  England,  a  special  royal  commission  in  British  Columbia,  several 
Canadian,  American,  and  British  umbrella  organizations  representing  the  medi- 
cal profession,  and  numerous  governmental  and  gMflsZ-governmental  committees 
have  had,  as  their  mandate,  the  study  of  one  or  more  aspects  of  the  artificial 
conception  technologies.  Finally,  legislation  and  regulatory  guidelines  have  been 
adopted  or  proposed  in  Canada,  the  United  States,  and  Australia  in  respect  of 
these  technologies. 

The  reform  measures  and  proposals  for  reform  discussed  briefly  in  this 
chapter  —  and  reviewed  in  some  detail  in  the  Appendix  to  this  Report  —  cover  a 
variety  of  medical,  legal,  ethical,  social,  and  other  issues.  The  earlier  studies 
dealt  with  artificial  insemination  alone  —  at  one  time  the  only  artificial 
conception  technique  available  —  while  later  investigations  turned  their  attention 
to  such  matters  as  in  vitro  fertilization,  in  vivo  fertilization  and  lavage,  and  the 
storage  of  human  sperm.  Several  of  the  reports,  including  one  from  Queensland 
and  one  from  the  United  Kingdom,  are  reasonably  comprehensive  in  scope, 
having  regard  to  rapid  advances  in  the  state  of  the  art;  many  more  have 
considered  only  selected  aspects  of  the  new  reproductive  technologies. 

Existing  and  proposed  legislation  seems,  more  or  less,  to  be  following  the 
same  general  pattern.  Legislation  has  focused  mainly,  although  not  exclusively, 
on  what  may  be  considered  to  be  the  simplest  and  least  controversial  of  the  new 
technologies  —  artificial  insemination.  Only  recently  has  new  legislation  been 
passed  in  the  United  States  and  Australia  touching  on  I.V.F.  Several  attempts  by 
individual  legislators  in  the  United  States  to  have  surrogate  motherhood  legisla- 
tion enacted  —  more  precisely,  to  have  the  practice  regulated  or  prohibited  — 
have  not  yet  met  with  any  success. 

While  it  is  not  intended  in  this  chapter  to  canvass  in  detail  the  many 
developments  in  other  jurisdictions,  special  mention  ought  to  be  made  at  this 
juncture  of  the  most  significant  reform  measures  and  proposals  for  reform. 
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Perhaps  the  most  comprehensive  study  to  date  has  recently  been  published 
in  the  United  Kingdom.  In  July  1984,  the  governmental  Committee  of  Inquiry 
into  Human  Fertilisation  and  Embryology  issued  a  major  Report  examining  the 
social,  ethical,  and  legal  implications  of  the  new  reproductive  technologies.1  The 
Report  covered  cuch  controversial  topics  as  surrogate  motherhood  and  embryo 
research,  as  well  as  artificial  insemination,  I.V.F.,  gamete  and  embryo  donation, 
and  the  storage  of  gametes  and  embryos. 

Yet  another  significant  contribution  to  the  growing  reform  literature  on  the 
subject  was  published  in  Queensland  in  1984.  The  Report  of  the  Special 
Committee  Appointed  by  the  Queensland  Government  to  Enquire  into  the  Laws 
Relating  to  Artificial  Insemination,  In  Vitro  Fertilization  and  Other  Related 
Matters2  was,  like  the  United  Kingdom  Report  just  mentioned,  comprehensive  in 
scope,  dealing  with  the  ethical,  social,  economic,  political,  and  legal  issues 
raised  by  the  artificial  conception  technologies.  Both  of  these  wide-ranging 
studies  have  served  to  focus  attention  on  critical  policy  issues  addressed  in  this 
Commission's  Report. 

In  addition,  there  have  been  several  legislative  enactments.  Mention  should 
be  made  here  of  the  American  Uniform  Parentage  Act3  and  new  legislation  in 
Victoria4  and  New  South  Wales.5  These  statutes  do  not  purport  to  be  comprehen- 
sive in  scope;  with  one  exception,  they  deal  essentially  with  the  legal  status  of  an 
artificially  conceived  child.  However,  their  mere  existence  —  as  well  as  their 
focus  on  so  vital  a  question  as  status  and  paternity  —  attests  to  the  growing  public 
concern  for  the  implications  of  artificial  conception. 

As  we  have  said,  it  is  important  to  bear  in  mind  that  the  vast  majority  of  the 
reports  and  statutory  provisions  dealing  with  artificial  conception  do  not  purport 
to  address  all  the  issues  falling  within  this  topic.  Yet,  despite  this  limitation, 
there  are  some  common  threads.  The  most  obvious  concern  pervading  the 
material  reviewed  by  the  Commission  relates  to  the  general  absence  of  legal  and 
other  guidelines  in  respect  of  the  new  artificial  conception  technologies,  a  matter 
to  which  reference  was  made  in  chapter  3  of  this  Report.  Notwithstanding  the 
diversity  of  views  in  the  community  pertaining  to  the  management  of  these 
technologies,  there  appears  to  be  general  agreement  that  they  should  not  remain 
unregulated  —  that  the  law,  and  particularly  the  legal  status  of  all  persons 


1  United  Kingdom,  Department  of  Health  and  Social  Security,  Report  of  the  Committee  of 
Inquiry  into  Human  Fertilisation  and  Embryology  (Cmnd.  9314,  1984)  (hereinafter 
referred  to  as  "Warnock  Report"). 

2  Queensland,  Report  of  the  Special  Committee  Appointed  by  the  Queensland  Government 
to  Enquire  into  the  Laws  Relating  to  Artificial  Insemination,  In  Vitro  Fertilization  and 
Other  Related  Matters  (1984). 

3  National  Conference  of  Commissioners  on  Uniform  State  Laws,  Uniform  Parentage  Act, 
Uniform  Laws  Annotated,  Vol.  9A. 

4  Status  of  Children  (Amendment)  Act  1984,  No.  10069,  and  Infertility  (Medical  Proce- 
dures) Act  1984,  No.  10163. 

5  Artificial  Conception  Act,  1984,  Act  No.  3,  1984.  See,  also,  Children  (Equality  of 
Status)  Amendment  Act,  1984,  Act  No.  6,  1984. 
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involved,  ought  to  be  clarified.  The  recently  published  United  Kingdom  Report, 
to  which  reference  has  already  been  made,  summed  up  this  plea  for  reform  in  the 
following  way:  "What  is  common  ...  is  that  people  generally  want  some 
principles  or  other  to  govern  the  development  and  use  of  the  new  techniques".6 
In  the  reports  and  legislation  canvassed  by  the  Commission,  there  is  a  decided 
preference  for  the  state  regulation  approach,  in  some  form  or  to  some  degree  or 
another,  and  a  rejection  of  the  unregulated  private  ordering  approach. 

Not  only  is  there  more  or  less  universal  agreement  that  the  law  has  not  yet 
established  satisfactory  limits  within  which  the  new  reproductive  technologies 
should  operate,  there  is  a  very  large  measure  of  consensus  concerning  many  of 
the  details  of  regulation,  at  least  insofar  as  the  more  "traditional"  artificial 
conception  techniques  —  artificial  insemination  and  I.V.F.  —  are  concerned. 

Perhaps  much  of  the  consensus  follows  from  acceptance  of  the  view, 
running  through  the  published  studies  and  implicit  in  the  relevant  legislation,  that 
the  law  must  protect  the  artificially  conceived  child  and  promote  the  child's 
welfare  and  best  interests.  This  concern  for  the  anticipated  child  manifests  itself 
in  several  areas.  We  need  mention  but  a  few  to  illustrate  the  point. 

One  of  the  most  pervasive  topics  considered  in  the  voluminous  literature, 
reports,  and  legislation  emanating  from  other  jurisdictions  relates  to  the  question 
of  paternity  and  the  legal  status  of  the  artificially  conceived  child  where  donor 
sperm  is  used.  All  the  reports  that  address  the  issue  recommend,  and  legislation 
in  Quebec,  the  Yukon  Territory,  many  American  states,  Victoria,  and  New  South 
Wales,  provides,  that  the  A.I. D.  child  should  be  treated  in  law  as  the  child  of  the 
husband  or  partner  of  the  artificially  inseminated  woman,  where  the  husband  or 
partner  has  consented  to  the  insemination.  In  addition,  the  semen  donor  is 
deemed  not  to  be  the  legal  father  of  the  child. 

In  some  cases,  the  consent  of  the  husband  or  partner  is  to  be  presumed, 
although  the  presumption  is  rebuttable.  In  other  cases,  prior  written  consent  is 
required.  In  yet  other  instances,  no  mention  is  made  of  the  form  of  the  consent. 
However,  in  no  case  has  it  been  recommended  or  provided  that  a  dissenting 
husband  or  partner  should  be  deemed  in  law  to  be  the  father  of  the  child,  even 
where,  because  of  the  excluded  status  of  the  semen  donor,  the  child  would  have 
no  legal  father. 

The  virtually  universal  concern  for  the  welfare  of  the  artificially  conceived 
child  has  also  manifested  itself,  to  a  greater  or  lesser  extent,  in  a  wish  to  control 
the  selection  of  prospective  parents  who  are  thought  to  be  suitable,  socially  and 
psychologically  as  well  as  medically,  to  participate  in  an  artificial  conception 
programme. 

Leaving  aside  the  reaction  of  those  individuals  and  groups  who,  for 
religious,  moral,  or  other  reasons,  wish  to  prohibit  the  use  of  artificial  reproduc- 
tion techniques  in  all  cases,  there  have  been  relatively  few  questions  concerning 
eligibility  where  only  the  gametes  of  a  participating  married  couple  are  used.  The 


Warnock  Report,  supra,  note  1,  para.  5,  at  2  (emphasis  in  original). 
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studies  generally  assume  that  A.I.H.  is  an  acceptable  practice  because  no  third 
party  is  involved. 

More  controversial,  however,  has  been  the  question  of  eligibility  where 
donor  gametes  are  used.  But,  even  here,  the  leniency  in  respect  of  married 
couples  is  universal.  The  reports  and  legislation  are  unanimous  in  permitting 
married  couples  to  undergo  the  appropriate  procedure.  The  notion  that  such 
participation  constitutes  a  violation  of  the  sanctity  of  the  marriage  —  even 
adultery  —  while  discussed  in  several  of  the  studies,  has  been  rejected  in  favour 
of  a  more  liberal  approach. 

This  trend  towards  acceptance  of  the  new  opportunities  opened  up  by 
modern  scientific  and  medical  advances  is  also  generally,  although  not  quite 
universally,  reflected  in  the  attitude  to  participation  by  unmarried  couples.  Many 
of  the  reports  espouse  the  view  that,  as  a  general  proposition,  children  are  better 
served  in  a  two  parent  family,  with  a  father  and  a  mother.  In  light  of  recent 
changes  in  a  great  many  jurisdictions  respecting  the  legal  "recognition"  of  what 
has  been  called  common  law  unions,  most  of  the  artificial  conception  reports  and 
legislation  have  accepted  the  idea  that  a  man  and  a  woman  who  are  not  married, 
but  who  live  together  in  a  stable  relationship,  ought  not  to  be  precluded  from 
participating  in  an  artificial  reproduction  programme.  Indeed,  more  often  than 
not,  the  terms  "husband"  and  "wife"  are  defined  to  include  unmarried  persons 
living  in  the  manner  just  described. 

Far  more  controversial,  of  course,  is  the  status  of  single  persons  not  living  in 
such  a  manner,  or  lesbian  couples.  The  vast  majority  of  artificial  insemination 
statutes  are  directed  toward  "married"  women;  but  it  is  important  to  note  that 
this  restriction  is  relevant  only  in  terms  of  the  legitimacy  issue.  That  is  to  say, 
while  the  provisions  may  restrict  the  legitimization  of  artificially  conceived 
children  to  the  case  where  the  mother  is  "married",  these  provisions  do  not,  in 
themselves,  preclude  the  artificial  insemination  of,  for  example,  single  women. 

With  respect  to  access  to  artificial  conception  services,  the  general  empha- 
sis in  the  published  studies  —  or  at  least  in  those  that  do  not  recommend  at  the 
outset  that  artificial  conception  services  should  not  be  available  to  single  women 
—  is  on  the  desirability  of  a  two  parent  family  and  on  the  stability  of  the 
relationship  between  the  recipient  and  her  spouse  or  partner.  The  imposition  of  a 
duty  to  screen  potential  candidates  in  respect  of  their  emotional  stability  is 
justified,  implicitly  or  explicitly,  by  the  need  to  protect  the  future  child  —  to 
ensure  as  much  as  possible  that  the  child  will  be  placed  in  the  healthiest  physical, 
emotional,  and  social  environment. 

With  very  few  exceptions,  there  is  no  explanation  offered  concerning  why 
such  an  invasion  of  privacy  is  thought  to  be  acceptable  and  required  in  the  context 
of  artificial  reproduction,  but  to  be  eschewed  in  the  natural  reproduction  context. 
In  some  cases,  passing  comments  are  made  to  the  effect  that,  where  physicians 
and  others  must  assist  in  the  conception  of  a  child  by  means  of  artificial 
conception  techniques,  they  necessarily  assume  an  additional,  extra-medical 
burden  vis-a-vis  the  future  child.  However,  the  reports  generally  do  not  elaborate 
on  the  subject.  They  do  not,  for  example,  explain  why  screening  is  thought  to  be 


135 


necessary  where  the  assistance  is  by  means  of  one  of  the  new  reproductive 
technologies,  but  is  not  thought  to  be  required  where  more  traditional  means  of 
assistance,  such  as  surgery  or  so-called  "fertility  pills",  are  utilized. 

Moreover,  it  is  ordinarily  assumed,  again  without  much  explanation,  that 
the  selection  process  is  ultimately  to  be  under  the  control  of  the  attending 
physician.  While  the  studies  that  deal  with  the  matter  do  stress  the  importance  of 
counselling  —  frequently  by  experienced  genetic  counsellors  or  other  specially 
trained  persons  —  final  responsibility  for  screening  potential  participants  is  to 
rest  with  the  doctor,  who  must  necessarily  make  difficult  psychological,  socio- 
logical, moral,  ethical,  and  other  nonmedical  judgments  in  order  to  assess  the 
suitability  of  the  person  or  persons  involved.  In  only  one  instance  is  there  a 
suggestion  that  individual  members  of  the  medical  profession  may  not,  in  fact,  be 
well  equipped  to  engage  in  such  a  vital  decision-making  process  without  some 
form  of  guidance  or  regulation.7 

Yet  another  area  canvassed  in  the  reports  under  review  —  and,  again,  one 
that  reflects,  in  large  part,  the  general  concern  for  the  welfare  of  the  artificially 
conceived  child  —  is  that  of  medical  records  and  confidentiality.  The  studies 
frequently  note  the  tension  between  the  need  to  keep  comprehensive  medical 
records  and  the  need  to  preserve  the  confidentiality  of  much  of  the  information 
contained  within  such  records. 

One  important  aspect  of  this  topic  concerns  whether  the  child  should  have 
access  to  information  concerning,  for  example,  the  fact  of  artificial  conception, 
the  donor's  characteristics,  including  medical  and  genetic  information,  and  the 
donor's  name  and  whereabouts.  Many  of  the  reports  do  acknowledge  the 
increasing  tendency  in  adoption  law  to  permit  an  adopted  child  to  discover  his 
origins.  However,  while  recognizing  this  trend,  the  studies  display  considerable 
concern  that  the  release  of  information  even  indicating  the  fact  that  the  child  was 
artificially  conceived  may  have  serious  emotional  consequences  for  the  child.  On 
the  other  hand,  it  has  been  pointed  out  that  secrecy  also  has  a  cost,  particularly 
where,  in  the  heat  of  a  family  quarrel,  for  example,  the  biological  origins  of  the 
child  are  revealed  in  anger  or  as  a  means  of  distancing  the  child  from  one  parent 
or  another. 

The  question  whether  the  donor's  name  should  be  available  to  the  child 
raises  even  more  serious  issues.  Again,  the  studies  express  some  sympathy  for 
children  seeking  to  discover  their  natural  parent  or  parents;  however,  the  reports 
are  clear  that  donor  anonymity  should  be  preserved.  Apart  from  any  harm  that 
disclosure  may  cause  the  child,  it  is  believed  that  knowledge  or  suspicion  that 
such  confidentiality  may  be  violated  may  terminate  the  donation  of  gametes. 

There  is  one  area,  however,  in  respect  of  which  several  reports  have 
accepted  a  linkage  between  donors,  recipients,  and  children.  It  is  frequently 
stated  that  there  should  be  access  by  the  child  or  his  parents  to  non-identifying 
medical  information  concerning  the  donor,  so  that  such  information  may  be  used 


Victoria,  Committee  to  Consider  the  Social,  Ethical  and  Legal  Issues  Arising  from  In 
Vitro  Fertilization,  Issues  Paper  on  Donor  Gametes  in  IVF  (1983),  para.  3.2.8,  at  16. 
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in  treating  the  child  for  disorders  that  may  be  linked  to  the  donor.  But  here,  as 
indicated,  the  linkage  would  not  disclose  critical  identifying  information  that 
might  expose  the  donor  to  embarrassment  or  legal  action. 

The  above  discussion  has  centred  mainly  on  a  few  areas,  covered  by  recent 
studies  and  legislation,  that  impinge  more  or  less  directly  on  the  welfare  of  the 
anticipated  child.  There  are,  however,  matters  that  are  less  directly  related  to  the 
child.  For  example,  a  major  topic  of  concern  is  research  and  experimentation  on 
fertilized  ova  outside  the  body.  Indeed,  it  is  in  this  area  that  many  of  the  studies 
have  been  most  desirous  of  ensuring  adequate  public  control  —  usually  through 
licensing  requirements  —  of  the  activities  of  medical  personnel  and  their 
colleagues. 

At  the  present  time,  more  than  twenty  American  states  have  enacted  statutes 
that  deal  with  fetal  experimentation  and  research.  Some  of  the  statutes  preclude 
research  and  experimentation  on,  for  example,  "surplus"  fertilized  ova,  that  is, 
fertilized  ova  that  are  not  to  be  transferred  to  a  woman.  In  a  few  areas,  persons 
are  prohibited  from  selling,  giving  away,  or  permitting  someone  else  to  use, 
fetuses. 

Several  of  the  reports  propose  a  maximum  period  —  for  example,  fourteen 
days  after  the  ovum  is  fertilized  —  beyond  which  no  one  may  conduct  any 
research  or  experimentation  on  an  embryo,  even  with  the  approval  of  the  gamete 
donors.  Other  reports  consider  in  some  detail  the  storage  and  control  of  embryos, 
including  whether,  and  on  what  basis,  they  may  be  disposed  of  if  not  transferred. 
In  most  cases,  however,  there  is  no  indication  concerning  what  disposition  may 
take  place  where  there  is  no  agreement  by  the  donors,  although  in  one  report  it  is 
specifically  recommended  that  the  right  to  determine  the  use  or  disposal  of  the 
embryos  should  pass  to  the  storage  authority  where  the  donors  cannot  agree.8 

As  indicated  earlier,  in  this  chapter  we  cannot  canvass  in  any  detail  the  full 
range  of  matters  touched  on  by  the  reports  and  legislation  from  other  jurisdic- 
tions; we  leave  such  a  discussion  to  the  Appendix  of  this  Report.  Suffice  it  to 
reiterate  here  the  common  expression  of  concern  about  the  continued  unregulated 
use  and  development  of  artificial  conception  techniques.  While  the  specific 
mandate  or  terms  of  reference  of  each  commission  or  body  examining  the  topic 
may  be  more  or  less  restricted  in  scope,  each  report  evinces  a  keen  desire  to 
balance  society's  acceptance  of  new  medical  advances  with  a  reasoned  view 
concerning  the  limits  that  ought  to  be  imposed  on  such  advances. 

No  report  or  study  has  welcomed  the  unfettered  use  of  all  that  medical 
science  has  to  offer.  The  rationale  is  always  the  same  and,  clearly,  has  nothing  to 
do  with  medicine  and  science:  it  is  that  certain  moral,  ethical,  or  normative 
principles  must  override  the  dictates  of  technology.  Perhaps  this  is  most  clearly 
evidenced  by  the  general  rejection  of  surrogate  motherhood  as  a  means  of 
circumventing  the  effects  of  infertility.  Whether  the  justification  is  the  desire  to 
preclude  the  exploitation  of  financially  distressed  women,  or  the  belief  that 
surrogate  motherhood  violates  acceptable  community  standards  respecting  the 


8    See  Warnock  Report,  supra,  note  1,  para.  10.13,  at  56-57. 
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family,  or  the  view  that  there  is  too  great  an  opportunity  for  emotional  harm  to 
all  parties  concerned  —  the  resulting  child,  the  surrogate  mother,  her  children, 
and  others  —  the  reports  and  studies  generally  advance  the  opinion  that,  as  a 
matter  of  policy,  surrogacy  represents  a  critical  threshold  that  should  not  be 
crossed.9 

Such  a  relatively  widely-held  view  contrasts  sharply  with  the  increasing 
acceptance  of  the  more  "traditional"  means  of  artificial  conception,  that  is, 
artificial  insemination  and  I.V.F.  Here,  the  quest  is  largely  to  regulate,  rather 
than  prohibit,  the  practice,  bearing  in  mind  several  critical  policy  and  practical 
considerations.  Insofar  as  many  of  the  details  of  such  regulation  are  concerned, 
there  is  a  rather  large  measure  of  consensus  among  the  commissions  and 
committees  concerned  with  the  subject.  Whatever  the  rationale,  this  relative 
harmony  seems  to  reflect  a  growing  professional  and  public  familiarity  with  the 
technologies  and  an  increasing  ethical  acceptance  of  their  place  in  society. 


See,  also,  Victoria  Infertility  (Medical  Procedures)  Act  1984,  supra,  note  4,  s.  30. 
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